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Mission of the Service

The purpose of the Internal Revenue Service is to collect
the proper amount of tax revenue at the least cost; serve
the public by continually improving the quality of our prod-

Statement of Principles
of Internal Revenue
Tax Administration

The function of the Internal Revenue Service is to adminis-
ter the Internal Revenue Code. Tax policy for raising revenue
is determined by Congress.

With this in mind, it is the duty of the Service to carry out that
policy by correctly applying the laws enacted by Congress;
to determine the reasonable meaning of various Code provi-
sions in light of the Congressional purpose in enacting them;
and to perform this work in a fair and impartial manner, with
neither a government nor a taxpayer point of view.

At the heart of administration is interpretation of the Code. It
is the responsibility of each person in the Service, charged
with the duty of interpreting the law, to try to find the true
meaning of the statutory provision and not to adopt a
strained construction in the belief that he or she is “protect-
ing the revenue.” The revenue is properly protected only
when we ascertain and apply the true meaning of the statute.

ucts and services; and perform in a manner warranting
the highest degree of public confidence in our integrity, effi-
ciency, and fairness.

The Service also has the responsibility of applying and
administering the law in a reasonable, practical manner.
Issues should only be raised by examining officers when
they have merit, never arbitrarily or for trading purposes.
At the same time, the examining officer should never hesi-
tate to raise a meritorious issue. It is also important that
care be exercised not to raise an issue or to ask a court to
adopt a position inconsistent with an established Service
position.

Administration should be both reasonable and vigorous. It
should be conducted with as little delay as possible and
with great courtesy and considerateness. It should never
try to overreach, and should be reasonable within the
bounds of law and sound administration. It should, howev-
er, be vigorous in requiring compliance with law and it
should be relentless in its attack on unreal tax devices and
fraud.



Introduction

The Internal Revenue Bulletin is the authoritative instrument
of the Commissioner of Internal Revenue for announcing offi-
cial rulings and procedures of the Internal Revenue Service
and for publishing Treasury Decisions, Executive Orders, Tax
Conventions, legislation, court decisions, and other items of
general interest. It is published weekly and may be obtained
from the Superintendent of Documents on a subscription
basis. Bulletin contents of a permanent nature are consoli-
dated semiannually into Cumulative Bulletins, which are sold
on a single-copy basis.

It is the policy of the Service to publish in the Bulletin all sub-
stantive rulings necessary to promote a uniform application
of the tax laws, including all rulings that supersede, revoke,
modify, or amend any of those previously published in the
Bulletin. All published rulings apply retroactively unless other-
wise indicated. Procedures relating solely to matters of in-
ternal management are not published; however, statements
of internal practices and procedures that affect the rights
and duties of taxpayers are published.

Revenue rulings represent the conclusions of the Service on
the application of the law to the pivotal facts stated in the
revenue ruling. In those based on positions taken in rulings
to taxpayers or technical advice to Service field offices,
identifying details and information of a confidential nature
are deleted to prevent unwarranted invasions of privacy and
to comply with statutory requirements.

Rulings and procedures reported in the Bulletin do not have
the force and effect of Treasury Department Regulations,
but they may be used as precedents. Unpublished rulings
will not be relied on, used, or cited as precedents by Service
personnel in the disposition of other cases. In applying pub-
lished rulings and procedures, the effect of subsequent leg-
islation, regulations, court decisions, rulings, and proce-

dures must be considered, and Service personnel and oth-
ers concerned are cautioned against reaching the same con-
clusions in other cases unless the facts and circumstances
are substantially the same.

The Bulletin is divided into four parts as follows:

Part 1.—1986 Code.
This part includes rulings and decisions based on provisions
of the Internal Revenue Code of 1986.

Part Il.—Treaties and Tax Legislation.

This part is divided into two subparts as follows: Subpart A,
Tax Conventions, and Subpart B, Legislation and Related
Committee Reports.

Part lll.—Administrative, Procedural, and Miscellaneous.
To the extent practicable, pertinent cross references to
these subjects are contained in the other Parts and Sub-
parts. Also included in this part are Bank Secrecy Act Admin-
istrative Rulings. Bank Secrecy Act Administrative Rulings
are issued by the Department of the Treasury's Office of the
Assistant Secretary (Enforcement).

Part IV.—Items of General Interest.

With the exception of the Notice of Proposed Rulemaking
and the disbarment and suspension list included in this part,
none of these announcements are consolidated in the Cumu-
lative Bulletins.

The first Bulletin for each month includes a cumulative index
for the matters published during the preceding months.
These monthly indexes are cumulated on a semiannual basis
and are published in the first Bulletin of the succeeding semi-
annual period, respectively.

The contents of this publication are not copyrighted and may be reprinted freely. A citation of the Internal Revenue Bulletin as the source would be appropriate.

For sale by the Superintendent of Documents, U.S. Government Printing Office, Washington, DC 20402.



Part I. Rulings and Decisions Under the Internal Revenue Code of 1986

Section 355.—Distribution of 7750 or Brendan P. O’Hara at (202) 622exports. In granting U.S. Shoe summary
Stock and Securities of a 7530 (not toll-free calls). judgment, the Court of International
Controlled Corporation Trade (CIT) held that it had jurisdiction
under 28 U.S.C. §1581(i) and that the
26 CFR 1.355-2: Limitations. Section 4461.—Harbor HMT qualifies as a tax. Rejecting the

g/laintenance Tax: Imposition of Government’'s characterization of the

Th ling decl Rev. Rul. 70-22
© revenue ruing decrares Rev. KU HMT as a user fee, the CIT reasoned that

obsolete because it is no longer determinative foll@x

lowing modifications made by the Taxpayer Relief the tax is assessetl valoremdirectly

Act of 1997, as amended by the Tax Technical Cofct.D. 2064 upon the value of the cargo itself, not

rections Act of 1998SeeRev Rul. 98-44, page 4. i f h .
OF THE UNITED STATES Held: '

26 CFR 1.355-2: Limitations. . .
(Also section 7805; 301.7805-1.) No. 97—372 1. The CIT properly entertained juris-
) ) ) diction in this case. Section 1581(i)(4)
Section 355.This ruling declares Rev. UNITED STATES v. UNITED STATES gives that court residual jurisdiction over

Rul. 70-225 obsolete because it is no SHOE CORP. “any civil action ... against the United
longer determinative following modifica- States . .. that arises out of any [federal]
tions made by the Taxpayer Relief Act of 523U.S.__(1998) law . .. providing for ... administration

1997, as amended by the Tax Technical ~cpti0RARI TO THE UNITED and enforcement with respect to the mat-

Corrections Act of 1998. Rev. Rul. g1 3E5 cOURT OF APPEALS FOR  ters referred to in [§1581(i)(1)],” which in
70-225 addresses a distribution of the

THE FEDERAL CIRCUIT turn applies to “revenue from imports.”
stock of a newly formed controlled corpo- This dispute involves such a law. The
ration followed by an acquisition of the March 31, 1998 HMT statute, although applied to exports

stock of the controlled corporation. Rev. here, applies equally to imports. That

Rul. 70-225 obsoleted. Syllabus §1581(i) does not use the word “exports”
Rev. Rul. 98-44 T.he Harbor Mainte.nance Tax (HMT)is hardly su_rprising_in view of the Export
obligates exporters, importers, and doClause, which confines customs duties to

Rev. Rul. 70-225, 1970-1 C.B. 80estic shippers, 26 U.S.C. §4461(c)(1)mports. Moreover, 26 U.S.C. §4462(1)(2)
modified by Rev. Rul. 98-27, 1998-22%, 4y 0.125 percent of the value of théirects that the HMT “be treated as . .. a
|.R.B. 4, addresses a distribution of the,mmercial cargo they ship through théustoms duty” for jurisdictional purposes.
stock of a newly formed controlled corponation's ports, §4461(a). The HMT is im-Such duties, by their very nature, provide
ration followed by an acquisition of theposed at the time of Ioading for exportior revenue from imports and are encom-
stock of the controlled corporation. ReVgpnq ynjoading for other shipmentspassed within §1581(i)(1). Accordingly,
Rul. 70-225 is no longer determinatives4461(c)(2). It is collected by the CusCIT jurisdiction over controversies re-
following enactment of § 1012 of the Taxoms Service and deposited in the Harbdfarding HMT administration and enforce-
payer Relief Act of 1997, Pub. L. No.\jaintenance Trust Fund (Fund), fromment accords with 81581(i)(4). Pp. 3-5.
105-34, 111 Stat. 788, 914-18 (thGhich Congress may appropriate amounts 2. Although the Export Clause categor-
“Act’), as amended in § 6010(c) of they, pay for harbor maintenance and deveically bars Congress from imposing any
Tax Technical Corrections Act of 1998’0pment prOjeCtS and related eXpenseﬁx on exportsLJnited States V. Interna-
Pub. L. No. 105-206, 112 Stat. 790, 813g9505. Respondent United States Shdignal Business Machines Corp17 U.S.
14, which modified certain provisions i”Corporation (U.S. Shoe) paid the HMT843 (BM), it does not rule out a “user
88 351, 355, and 368 of the Internal ReV,, 4rticles the company exported durindee” that lacks the attributes of a generally
enue Code. Subject to certain transitiof, period April to June 1994 and therapplicable tax or duty and is, instead, a
rules, 8 1012(c) of the Act is effective forgjeq 5 protest with the Customs Serviceharge designed as compensation for gov-
transfers after August 5, 1997. alleging that, to the extent the toll applieernment-supplied services, facilities, or

Accordingly, Rev. Rul. 70-225 is de-ig exports, it violates the Export Clausebenefits, seéPace v. Burgess92 U.S.
clared obsolete as of the effective date qj's' Const., Art. 1, §9, cl. 5, which states372, 375-376. The HMT, however, is a
§ 1012(c) of the Act. “No Tax or Duty shall be laid on Articles tax, and thus violates the Export Clause as
DRAFTING INFORMATION exported from any State.” The Custpmapplied to exports. Pp. 3-9.

Service responded to U.S. Shoe with a (a) The HMT bears the indicia of a tax:

The principal author of this revenueform letter stating that the HMT is a statuCongress expressly described it as such,
ruling is Phoebe Bennett of the Office otorily mandated user fee, not an unconst?6 U. S. C. 84461(a), codified it as part of
Assistant Chief Counsel (Corporate). Fotutional tax on exports. U. S. Shoe thethe Internal Revenue Code, and provided
further information regarding this revenuesued for a refund, asserting that the HM1hat, for administrative, enforcement, and
ruling, contact Ms. Bennett at (202) 622violates the Export Clause as applied tpurisdictional purposes, it should be
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treated “as if [it] were a customs duty,” ON WRIT OF CERTIORARI TO THE ration (U.S. Shoe) paid the HMT for arti-

§84462(f)(1),(2). Prior cases in which this UNITED STATES COURT cles the company exported during the pe-
Court upheld flat and ad valorem charges OF APPEALS FOR THE riod April to June 1994 and then filed a
as valid user fees do not govern here be- FEDERAL CIRCUIT protest with the Customs Service alleging
cause they involved constitutional provi- the unconstitutionality of the toll to the

sions other than the Export Claus8M [March 31, 1998] extent it applies to exports. The Customs

plainly stated that the Export Clause’s Justice GinsBURG delivered the opin- S€rvice responded with a form letter stat-
simple, direct, unqualified prohibition onjon of the Court. ing that the HMT is a statutorily man-
any taxes or duties distinguishes it from The Export Clause of the Constitutiorf@ted fee assessment on port users, not an
other constitutional limitations on govern-states: “No Tax or Duty shall be laid ortinconstitutional tax on exports. On No-
mental taxing authority. 517 U.S., at 851Articles exported from any State.” U.s.Veémber 3, 1994, U.S. Shoe brought this
852, 857, 861. Pp. 5-7. Const., Art. 1, 89, cl. 5. We held inited aCtion against the Government in the
(b) The guiding precedent for deterStatesv. International Business MachinesCourt of International Trade (CIT). The
mining what constitutes a bona fide use€orp., 517 U.S. 843 (1996) (IBM), that coMpPany sought a refund on the ground
fee in the Export Clause context remainthe Export Clause categorically bars Corfhat the HMT is unconstitutional as ap-
this Court’s time-teste®acedecision. gress from imposing any tax on exportsP/ied 0 exports.
The Pace Court upheld a fee for stampsl'he Clause, however, does not rule out a Sitting as a three-judge court, the CIT

p|aced on tobacco packaged for expor‘f!.lser fee," prOVided that the fee lacks thge:(d ;hat gs jUriSdiCtion was pro.p_erly ”:]-
The stamp was required to prevent fraudittributes of a generally applicable tax of >*© UACET 28 U.S.C. S1581(); on the
| merits, the CIT agreed with U.S. Shoe

; :qduty and is, instead, a charge designed -
and the cr‘l‘arge for It, the Court sald,éorﬁpensation for governrr?ent—su%plie&hat the HMT qualifies as a tax. 907 F.
served as Compensatlon given for ser= Supp 408 (1995) RejeCting the Govern-

vices [in fact] rendered.” 92 U.S., at g75services, facilities, or benefits. SPace ; s
n holéing thl\t the fee was not a duty, thi: Burgess92 U.S. 372, 375-376 (1876)_ments characterization of the HMT as a

: : fee rather than a tax, the CIT rea-
; This case presents the question whethHpe' . '
Court emphasized that the charge bore ncr' i . u
P 9 he Harbor Maintenance Tax (HMT), ogSoned: “The Tax is assessad valorem

relationship to the quantity or value of th S.C. §4461(a), as applied to goodgirectly upon the value of the cargo itself,

goods stamped for expotbid. Pacees- loaded at United States ports for export, faot upon any services rendered for Fhe
tablishes that, under the Export Clause cargo. . . . Congress could not have im-

the connection between a service thdn impermissible tax on exports or, in d the T | .
gtead, a legitimate user fee. We hold, josed the Tax any closer to exportation,

Government renders and the COMPensa. .+ with the Federal Circuit that the®’ More immediate to the articles ex-
tion it receives for that service must b‘?ax, which is imposed on aad v:':llorem ported.”ld., at 418. Relying on the Export

closer than is present here. Unlike the fer?asis, is not a fair approximation of Ser_Clause, the CIT entered summary judg-
at issue inPace,the HMT is determined ment for U. S. Shoe.

; ] vices, facilities, or benefits furnished to
entirely on arad valorembasis. The value e exporters, and therefore does not quaI-The Court of Appeals for the Federal

of export cargo, however, does not corrgy as a permissible user fee. Circuit, sitting as a five-judge panel, af-
late reliably with the federal harbor ser- firmed. 114F.3d 1564 (1997). On auxil-
vices, facilities, and benefits used or us- | iary questions, the Federal Circuit upheld
able by the exporter. The Court's holding the CIT's exercise of jurisdiction under

does not mean that exporters are exemﬂtThe HMT,Dena<|:ted as pzrt offtr;e Wat2e§1581(|) and agreed with the lower court
from any and all user fees designed to de; o oo o' opment Act of 1986, 2t the HMT applied to goods in export

.S.C. §84461-4462, imposes a unifornfansit! Concluding that the HMT is not
fray the cost of harbor development an '

harge on shipments of commercial carggased on a fair approximation of port use,

;nuaér;‘te;a;zze.n:hg?izi:Tear:é?:r\gvi\ézr,et:?{rough the Nation's ports. The charge ighe Federal Circuit also agreed that the
porters’ use of port services and facilitie ' '

Pp. 7-0 Sgargo’s_valrt:_e. EXportelbelimfportﬁrSﬁsl"_‘r%aking this determination, the Court of
- =9, omestic shippers are liable for the i
114 F. 3d 1564, affirmed. pPp Appeals emphasized that the HMT does

. . §4461(c)(1), which is imposed at the timg ot depend on the amount or manner of
GINSBURG, J., delivered the opinion for of |oading for exports and unloading forgort use, but is determined solely by the

a unanimous Court. other shipments, §4461(c)(2). The HMTyjye of cargo. Judge Mayer dissented:; in
is colle_cted_by the Customs Serwce anfis view, Congress properly designed the
SUPREME COURT deposited in the Harbor MaintenancemT as a user fee, a toll on shippers that
OF THE UNITED STATES Trust Fund (Fund). Congress may apprasypplies funds not for the general support
- priate amounts from the Fund to pay fopf government, but exclusively for the fa-
No. 97-372 harbor maintenance and developmentjitation of commercial navigation.

_— projects, including costs associated with
UNITED STATES, PETITIONER v. the St. Lawrence Seaway’ or related ex 1The Government does not here challenge the
UNITED STATES SHOE penses. 89505. determination that the HMT applies to goods in ex-
CORPORATION Respondent United States Shoe Corpcport transit.

1998-37 |.R.B. 5 September 14, 1998



Numerous cases challenging the consti- to in paragraphs ()-(3) of this sub- ing thatIBM “rejected an indistinguish-
tutionality of the HMT as applied to ex- section....” able contention,” the Government now
ports are currently pending in the Court oThis dispute, as the Federal Circuit state@sserts only that HMT is “‘a permissible
International Trade and the Court of Fedinvolve[s] the ‘administration and en- user fee,”” ibid., a toll within the toler-
eral Claims? We granted certiorari, 522 forcement’ of a law providing for revenueance of Export Clause precedent. Adher-
U.S.__ (1997), to review the Federal Cir-from imports because the HMT statute, aling to the Court's reasoning iBM, we
cuit’s determination that the HMT vio- though applied to exports here, does applgject the Government’s current position.
lates the Export Clause. equally to imports.” 114F.3d, at 1571. The HMT bears the indicia of a tax.
True, §1581(i) does not use the word “excongress expressly described it astala

I ports.” But that is hardly surprising inon any port use,” 26 U.S.C. §4461(a)

As an initial matter, we conclude thatview of the Export Clause, which confinedemphasis added), and codified the HMT
the CIT properly entertained jurisdictioncustoms duties to imports. Revenue froras part of the Internal Revenue Code. In
in this case. The complaint alleged exclumports and revenue from customs dutielék.e .Veln,_Congress provided tha’F, fgr gd-
sive original jurisdiction in that tribunal are thus synonymous in this setting. lininistrative, enforcement, and jurisdic-
under 28 U.S.C. §1581(a) or, alternashort, as the CIT correctly concluded anéional purposes, the HMT should b?
tively, §1581(). App. 26. We agree withthe Federal Circuit correctly affirmed,treated “as if [it] were a customs duty.
the CIT and the Federal Circuit that‘Congress [in §4462(f)(2)] directed [that] $84462(N)(1), (2). However, ‘we must re-
§1581(j) is the applicable jurisdictionalthe [HMT] be treated as a customs dut@ard things rather than nameacev.
prescription. The key directive is stated ifor purposes of jurisdiction. Such dutiesBUrgess 92 U.S., at 376, in determining
26 U.S.C. §4462(f)(2), which instructsby their very nature, provide for revenudvhether an imposition on exports ranks as
that for jurisdictional purposes, the HMTfrom imports, and are encompassed . The crucial question is whether the
“shall be treated as if such tax were a cug¥ithin [§]1581()(L).” 907 F. Supp., at HMT Is & tax on exports in operation as
toms duty.” 421. Accordingly, CIT jurisdiction over Well as nomenclature or whether, despite

Section 1581(a) surely concerns cussontroversies regarding the administrall€ label Congress has put on it, the exac-
toms duties. It confers exclusive origination and enforcement of the HMT accord$°" 1S instead a bona fide user fee.
jurisdiction on the Court of Internationalwith §1581(i)(4)3 In arguing that the HMT constitutes a
Trade in “any civil action commenced to user fee_, the.Government relies on our de-
contest the [Customs Service’s] denial of i ZISI??TJS ISn U5n2|te(igsstgte3/. SpeLry C?trp.,

a protest.” A protest, as indicated in 19 Two Terms ago, inBM, this Court United‘SiateszgsS U)gﬂa:jjilgig) Z;nd
U.S.C. 81514, is an essential prerequisitnsidered the question whether a tax °@vansville-Va;1derbu.r .h Airoort Au’thor-
when one challenges an actual Customgsyrance premium 9 P

- s paid to protect eXy pjst, v. Delta Airlines, Inc.,405 U.S.
decision. As to the HMT, however, theyorts against loss violated the Export;%7 (1972). In those cases, this Court up-
Federal Circuit _correctly noted that procjause. Distinguishing case law develpeid flat andad valoremcharges as valid
tests are not pivotal, for Customs “perbped under the Co

mmerce Clause, 51fser fees. Sebnited Statess. Sperr
forms no active role,” it undertakes “noyy g 4t 850-852 and the Import-Expor ) - SPerry
analysis [or adjudication],” i , , p POrEorp.,493 U.S., at 62 (4 percent ad val-

ISSUES NOC|ayse,id., at 857-861, the Court held i i
: . » u i A 1 ' orem fee applied to awards certified by
directives,” "imposes no liabilities™; yat the Export Clause allows no room fofhe |ran-United States Claims Tribunal

instead”, Customs “merely passively,ny feqeral tax, however generally applicyualifies as a user fee and is not so exces-
igggas HMT payments. 114 F.3d, algpje or nondiscriminatory, on goods isive as to violate the Takings Clause);
o ) i export transit. Before this Court's deci-Massachusette. United States435 U.S.,
Section 1581(1) qescrlpes the Court ofjq iy B\, the Government argued thatat 463-467 (flat federal registration fee
International Trade’s residual Jurlsdlctlonthe HMT, even if characterized as a “taximposed annually on all civil aircraft

ov:er . ) _ rather than a “user fee,” should survivgneet nuin rf tandar nd,
any C'\.”I action commenced qgalnst constitutional review “because it appliesipe;i:dgteo ustafefveme%easir?raﬂi fjli:s (:IO?S
the United States . that arises out without discrimination to exports, importsdishonor State’s immunity from federal
of any law of the United States pro- ng qomestic commerce alike.” Replytaxation); Evansville-Vanderburgh Air-
‘\‘/(Igl)n?ef\?(;n_ue from imports or ton Brief for United States 9, n. 2. Recognizport Authority,405 U.S., at 717-721 (flat
nage; P 3Because we determine that the Court of Intern C:harge for eaCh- passenger enplaning,
' fevied for the maintenance of State’s air-

tional Trade has exclusive jurisdiction over chal-

«(4) administrati d ent lenges to the HMT under §1581()(4), it follows thatPOI't facilities, does not run afoul of the
(4) administration and enforcement . court of Federal Claims lacks jurisdiction ovedlormant Commerce Clause). Those deci-

with respect to the matters referred the challenges to the HMT currently pending theresions involved constitutional provisions

See 28 U.S.C. §1491(b). The plaintiffs in these chahther than the Export Clause, however,
5 - : ) ) L

?According to the Government, some 4,000 casdenges may invoke §1“§31, which authorizes lfltefand thus do not govern here.
raising this claim are currently stayed in the CiTcourt transfers, when “in the interest of justice,” to IBM plainl d th he E

with more than 100 additional cases stayed icure want of jurisdiction. See also §610 (as used in plainly stated that the Export

the Court of Federal Claims. See Brief for UnitecTitle 28, the term “court” includes the Court of Fed-Clause’s simple, direct, unqualified prohi-
States 4. eral Claims and the CIT). bition on any taxes or duties distinguishes
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it from other constitutional limitations on  The guiding precedent for determininghe Government renders and the compen-
governmental taxing authority. The Courtvhat constitutes a bona fide user fee igation it receives for that service must be
there emphasized that the “text of thé¢he Export Clause context remains oucloser than is present here. Unlike the
Export Clause ... expressly prohibitgsime-tested decision iRace. Pacdn- stamp charge ifPace,the HMT is deter-
Congress from laying any tax or duty orvolved a federal excise tax on tobaccanined entirely on armad valorembasis.
exports.” 517 U.S., at 852; see alslo, Congress provided that the tax would nothe value of export cargo, however, does
at 861 (“[T]he Framers sought to alleviatepply to tobacco intended for export. Taot correlate reliably with the federal har-
... concerns [that Northern States wouldrevent fraud, however, Congress rebor services used or usable by the ex-
tax exports to the disadvantage of Soutiguired that tobacco the manufactureporter. As the Federal Circuit noted, the
ern States] by completely denying to Conplanned to export carry a stamp indicatingxtent and manner of port use depend on
gress the power to tax exports at all.”)that intention. Each stamp cost 25 cenf@ctors such as the size and tonnage of a
Accordingly, the Court reasoned iBM, (later 10 cents) per package of tobaccaessel, the length of time it spends in port,
“[o]ur decades-long struggle over theCongress did not limit the quantity orand the services it requires, for instance,
meaning of the nontextual negative comvalue of the tobacco packaged for expoRarbor dredging. See 114 F. 3d, at 1572.
mand of the dormant Commerce Clauser the size of the stamped package; In sum, if we are “to guard against . . .
does not lead to the conclusion that ouftjhese were unlimited, except by the dethe imposition of a [tax] under the pretext
interpretation of the textual command ocription of the exporter or the conveof fixing a fee,"Pacev. Burgess92 U.S.,
the Export Clause is equally fluidid., at nience of handling.” 92 U.S., at 375.  at 376, and resist erosion of the Court’s
851; see alsdd., at 857 (“We have good The Court upheld the charge, concluddecision inIBM, we must hold that the
reason to hesitate before adopting thiag that it was “in no sense a duty on extiMT violates the Export Clause as ap-
analysis of our recent Import-Exportportation,” but rather “compensationplied to exports. This does not mean that
Clause cases into our Export Clause jugiven for services [in fact] rendered.”€Xporters are exempt from any and all
risprudence. .. [M]eaningful textual Ibid. In so ruling, the Court emphasized!ser fees designed to defray the cost of
differences exist [between the twawo characteristics of the charge: It “bord1arbor development and maintenance. It
Clauses] and should not be overlooked.”y10 proportion whatever to the quantity ofl0€s mean, however, that such a fee must
In Sperry,moreover, we noted that thevalue of the package on which [the stamdirly match the exporters’ use of port ser-
Takings Clause imposes fewer constrainisas affixed”; and the fee was not excesices and facilities.

on user fees than does the dormant Comsive, taking into account the cost of x * %

merce Clause. See 493 U.S., at 61, n.afrangements needed both “to give to the

(analysis under Takings Clause is lessxporter the benefit of exemption from For the foregoing reasons, the judg-
“exacting” than under the dormant Com{axation, and . . . to secure . . . against theent of the Court of Appeals for the Fed-

merce Clause)A fortiori, therefore, the perpetration of fraud.Ibid. eral Circuit is
Takings Clause is less restrictive than the Paceestablishes that, under the Export Affirmed.
Export Clause. Clause, the connection between a service
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Part Ill. Administrative, Procedural, and Miscellaneous

Designated Private Delivery EFFECTIVE DATE of income, or that is property described in
Services : . _ § 1221(1) in the hands of the taxpayer;
. This notice is effective on September 1, (ii) that is within a targeted area (as
Notice 98-47 1998. defined in § 198(c)(2)); and
This notice updates the list of privateFOR FURTHER INFORMATION (iii) at or on which there has been a
delivery services (“PDSs”) designated release (or threat of release) or disposal of

under Notice 97—26, 1997—1 C.B. 413, The principal author of this notice isany hazardous substance.

and Notice 97-50, 1997-37 1.R.B. 21Renay France of the Office of the AssistSection 198(c)(1)(B) provides that an area
(“designated PDSs") for purposes of th@nt Chief Counsel (Income Tax and Acis treated as a qualified contaminated site
“timely mailing as timely filing/paying” counting). For further information regard-with respect to expenditures paid or in-
rule of § 7502 of the Internal Revenudnd this notice, contact Ms. France aturred during any taxable year only if the

Code, effective September 1, 1998. (202) 622-6232 (not a toll-free call). taxpayer receives a statement from an ap-
Section 7502(f) authorizes the Secre- propriate agency of the state (as defined
tary to designate certain PDSs for thgection 198: Expensing of environmental by § 198(9)(_1)(C)) in which the area is lo-
“timely mailing as timely filing/paying” | emediation costs. cated, verifying that the area meets the re-
rule of 8 7502. Rev. Proc. 97-19, 1997-1 quirements of § 198(c)(1)(A)(ii) and (iii)
C.B. 644, provides the criteria currentlyRev. Proc. 98-47 (described above).
applicable for designation of a PDS. No- .04 Section 198(d)(1) generally defines
tice 97-50, modifying Notice 97-26 and>ECTION 1. PURPOSE “hazardous substance” as any substance

Rev. Proc. 97-19, provides that each year This revenue procedure provides prot_hat is a hazardous substance as defined in
there will be only one application period,.oq,res for taxpayers to make the electich 101(14) of the Comprehensive Environ-
which will end on June 30th. Noticeunder § 198 of the Code (“§ 198 e|ecmental Response, Compensation, and Lia-
97-50 also provides that the Service W”!ion”) to deduct any qualified environ- Pility Act of 1980 (CERCLA), and any
issue a notice providing a new list of desfnental remediation expenditure (HQERsubstance that is designated as a hazardous

ignated PDSs on or before September 1§§<penditure”). substance under § 102 of CERCLA.

of each year for which Rev. Proc. 97-19 .05 Section 198 is effective for expen-

is in effect. SECTION 2. BACKGROUND ditures paid or incurred after August 5,
Effective September 1, 1998, the list of 1997, and on or before December 31,

designated PDSs is as follows: 01 Section 198(a), as added by,y, geeg 19g(h).
1. Airborne Express (Airborne): Over-8 941(a) of the Taxpayer Relief Act of
night Air Express Service, Next Af- 1997, Pub. L. No. 105-34, 111 Stat. 788ECTION 3. PROCEDURE
ternoon Service, and Second Da)QAug. 5, 1997), provides that a taxpayer _ ) _
Service: may elect to treat any QER expenditure as -01 Time for Making the Election.

2. DHL Worldwide Express (DHL): @n expense that is not chargeable to the EXxcept as provided in section
DHL “Same Day” Service and DHL Capital account, but is deductible for the-02(3) of this revenue procedure, a § 198
USA Overnight; taxable year in which it is paid or in-€lection must be made on or before the
3. Federal Express (FedEx): FedEgurred. due.date (including extensions) for filing
Priority Overnight, FedEx Standard -02 Section 198(b)(1) generally definedhe income tax return for the taxable year
Overnight, and FedEx 2 Day; and @ “dualified environmental remediationin Which the QER expenditures are paid
4. United Parcel Service (UPS): upgxpenditure” as any expenditure that i8S incurred. _ .
Next Day Air, UPS Next Day Air Otherwise chargeable to the capital ac- -02Manner of Making the Election.
Saver, UPS 2nd Day Air, and UPSPount, and that is paid or incurred in con- (1) Individuals. Individuals must in-
2nd Day Air A.M. nection with the abatement or control oflude the total amount of § 198 expenses
This list remains unchanged from thd1azardous substances as a qualified con@i the line for “Other Expenses” on
lists published in Notice 97-26 and NoJninated site. However, under § 198(b)(2pchedule C, E, or F (as appropriate) for
tice 97-50. Airborne, DHL, FedEx, and® QER expenditure does not include anyorm 1040, U.S. Individual Income Tax
UPS are not designated with respect t@xpenditure for property subject to an alReturn. Wherever the schedule requires
any type of delivery service not identifiedlowance for depreciation, except that théhat the taxpayer separately identify each
above. Notice 97—26 also provides Speciﬂortion of the allowance for depreciatiorexpense included in “Other Expenses,”
rules used to determine the date that wifff such property that is otherwise allothe taxpayer must write “Section 198
be treated as the postmark date for pupated to a qualified contaminated site iElection” on the line on which the § 198
poses of § 7502. treated as a QER expenditure. expense amounts separately appeatr.
.03 Section 198(c)(1)(A) defines a (2) All other entities. Persons other
EFFECT ON OTHER DOCUMENTS “qualified contaminated site” as any areathan individuals (including S corpora-
Notice 97-50 is modified by updating (i) that is held by the taxpayer for usdions, partnerships, and trusts) must in-
the list of designated PDSs. in a trade or business or for the productioolude the total amount of § 198 expenses
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on the line for “Other Deductions” (or theQER expenditures paid or incurred after .03 Section 1.472—-8(e)(1) authorizes

equivalent thereof) on their appropriatédugust 5, 1997. three methods for computing the LIFO
federal income tax return. On a schedule value of a dollar-value inventory pool: (1)
attached to the return that separately idef?RAFTING INFORMATION the double-extension method, (2) an

tifies each expense included in “Other 1o principal author of this revenueNdex method, and (3) the link-chain

Deductions” (or the equivalent thereof) . j aqure is J. Peter Baumgarten of tH@ethod.

the taxpayer must write “Section 198 ice of Assistant Chief Counsel (Income .04 Section 1.472-8(e)(3)(i) authorizes

Election” on the line on which the § 198, g Accounting). For further infor-the use of the IPIC method to compute the

expense amounts separately appeatr. mation regarding this revenue proceduré,”zo value of a dollar-value inventory
(3) Transition rule. Taxpayers that .jiact Mr. Baumgarten on (202) G22P00l. An inventory price index computed

claim a deduction for QER expenditures,gs (not a toll-free call). in the manner provided in § 1.472-8(e)(3)
paid or incurred after August 5, 1997, on a will be accepted by the Commissioner as
return filed on or before October 14, an appropriate method of computing an
1998, will be deemed to have made a $ CFR 601.602: Forms and instructions. index, and the use of such index will

198 election with respect to those experfAlso Part |, sections 446, 471, 472, 1.446-1, be accepted as accurate, reliable, and

ditures, even if no reference to § 198 i¢4718 1.472-1) suitable.

contain_ed on the return. If a taxpayer dighay, Proc. 98-49 .05 Sgction 1.472.—8(e.)(3)(ii) provides
not claim a deduction for such QER ex- that an inventory price index computed
penditures on such return, the taxpaye3ECTION 1. PURPOSE under the IPIC method must be a stated
may make the § 198 election for those ex- d;_)ercentage of the percent change in the

penditures for the taxable year covered by 1S revenue procedure provides guidz . o q consumer or producer price
ance to taxpayers that use the dO"ar'V"mfﬁdex or indexes. The stated percentage
last-in, first-out (LIFO) inventory method i b 9

for a taxpayer in a taxable year in which it

the return only by filing an amended re

turn (within the applicable period of limi- 4 the | ¢ ice ind ¢

tations) that complies with section 3.02(1 icr:n (IP(TCI;\:EZH?(% ?élcaeré?n e)t(hgogggqu a_is an eligible small business is 100 per-

and (2) of this revenue procedure. 9 g PUent of the percent change in the selected
.03 Scope of Election.

tation of a percent change for the first tax=". " .
ice indexes. The stated percentage for
If, for any taxable year, the taxpaye

ble year in which such percent change :
2 mputed with reference to a revisea all other taxpayers is 80 percent of the

. 0 . oo
gie:ﬁfeorsr?gt{[:xr;;;;rthrﬁgyor;?a(lgflz zxgzéeta”ed Repor(CPI) or aPPI Detailed gercent Ic;h_ar}ge in the selectedI price in-
’ eport(PPI) for any index category af-d€xes. If it is necessary to select more

election for any one or more of such ex: 2 - i
y fected by such revisions. A revised cpihan one specific consumer or producer

penditures for that year. Thus, the tax; ‘o) 706 that contains new index caRrice index for an inventory pool, the

payer may make a § 198 election with "€ gories, eliminates some previously resStated percentage of the percent change is
spect to a QER expenditure even thougll o index categories, resets the bade Stated percentage of the weighted av-
the taxpayer chooses to capitalize othefy, o some index categories, or does n8fage percent change for such indexes.
such expenditures (whether or not they, 1 the relative weights of some indeduch weighed average is computed by
are of the same type or paid or incurrelyio o ories. Generally, under this revenu&ference to the relative amounts of cur-
with respect to the same qualified contg; ,cequre, any reasonable method dent-year costs in the inventory pool for
minated site). A § 198 election for one,,mpy ting a percent change for a selectéch index category of goods.
year has no effect for other years. Thus,igqex category affected by revisions to .06 Section 1.472-8(e)(3)(ii) describes
taxpayer must make a § 198 election fof,e cp| or PPI will be accepted by the Inthe process for selecting consumer and
each year in which the taxpayer intends tQna| Revenue Service. This revenuproducer price indexes under the IPIC
deduct QER expenditures. procedure also provides a specific safmethod. Inventory items in each of the
.04 Revocation. o harbor method that will be considered #axpayer’s pools are classified according
A § 198 election is revocable onlyyeasonable method for these purposes. to the detailed listings in the appropriate
with the prior written consent of the Com- tables of the CPI or PPI (formerly known
missioner. To obtain the CommissionerSECTION 2. BACKGROUND as Producer Prices and Price Indexes
consent, a taxpayer must submit a request o, o .o 472(a) of the Internal Rev@nd assigned to various index categories.
for a private letter ruling in accordance, | o~ 40 5 thorizes a taxpayer to ufel.472-8(e)(3)(iii)(B). Indexes and
with the provisions of Rev. Proc. 98-y, \£6 inventory method in accordancaveights published by the United States
1998-1 I.R.B. 7 (or its successor). ThG: " oo lations prescribed by theBureau of Labor Statistics (BLS) are used
taxpayer may submit a request for revocas, . oy to compute the percent change for each
tion for any taxable year for which the pe- 5 gotion 1.472-8(a) of the Incomdndex category to which inventory items
riod _of limitations for filing a claim for Tax Regulations provides that a taxpaydtave been assignedd. In many cases,
credit or refund of overpayment of tax ha§nay elect to determine the cost of itéhe selected index for an index category

not expired. LIFO inventories under the dollar-valuemust be converted into a cost price index
SECTION 4. EFFECTIVE DATE LIFO method, provided that method isprior to the computation of the percent
used consistently and clearly reflects thehange for the index category. § 1.472—

This revenue procedure is effective fotaxpayer’s income. 8(e)(3)(iii))(C). In the case of a taxpayer
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using the retail inventory method, theSECTION 5. PROCEDURE inventory item (without regard to the

index selected must be the index as of the ] ] index selection requirements of § 1.472—
last month of the taxpayer's taxable year. -01 When a revised CPI or PPIincludeg qy(3)iii)(B)).
Id. Taxpayers that do not use the retaff€W index categories or eliminates or re- (b) The percent change of each old

method must select indexes as of thefts old index categories, a taxpayer maYp| or PpP| index category for the first
month or months most appropriate to the0Mpute a total percent change for eaghytion is determined using the following
taxpayer’s method of determining the curaffected index category represented ifyrmy|a;
rent-year cost of the inventory pool undef€ taxpayer’s ending inventory in accor-
§ 1.472-8(e)(2)(ii), or make a one-timefance with the procedure provided in this [(C-D) /D) * 100]
binding election of an appropriate repres‘?ﬁtign 5.01. 'tl)'_histt_otal 2etrk(]:ent chang{e
sentative month during the taxable yeal/!!! b€ a combination of the percen _ L
Id. J Y change for the second portion of the tax- ¢ _ggngg?g\r/epgﬁzz f%rt:ﬁ:;::jofgtrhtﬁ;
.07 The BLS frequently makes change§b|e year based on the revised index cate- last month of old ICD:PI or PPI (ad-
to the categories included in the CPI ogory and the corresponding percent
PPI. For example, the BLS revised th€hange for the first portion of the taxable
categories of goods listed in the Januarnyear based on the old index category.
1998 CPI by introducing some new cate- (1) Ataxpayer must first compute the
gories as of January 1998 and eliminatingercent change for each affected index
or resetting some existing categories as 6ategory set forth in the revised CPI or
December 1997. Consequently, JanuaRP! for the period between the first month
1999 will be the first month for which it is covered by the revised CPI or PPl and the |\ v, percent change for each index
possible to compute a percent change fordex month (“the second portion”) as.,io0ry set forth in the revised CPI or
a 12-month period with reference to théollows: PI represented in the ending inventory
BLS published indexes for any affected (a) Using the appropriate table oTJ;y combining the percent change for the
index category (as described in section e revised CPI or PPI for the index,o.ong portion with the corresponding
of this revenue procedure). Moreover, theronth, all specific inventory items mustpercent change for the first portion using
BLS did not publish weights for somebe placed in the most detailed index catgp,, following formula:
index categories. gory that includes that specific inventory
item (without regard to the index selec- ({[(X + 100) * (Y + 100)]/ 100} — 100)
tion requirements in 8§ 1.472-8(e)(3)-

where:

justed, as necessary, to reflect a
cost or retail price index)

D = Cumulative index for preceding
year’s index month (adjusted, as
necessary, to reflect a cost or retalil
price index).

(3) The taxpayer will then determine

SECTION 3. SCOPE

where:
This revenue procedure applies to 4in(B)). X = Percent chanae for the second por-
taxpayer that uses the dollar-value LIFO (b) The percent change of each re- tion 9 P

inventory and IPIC methods pursuant tyis€d CPI or PPl index category for the
§ 1.472-8(e)(3) for any taxable year irpecond portion is determined using the .

hich t ch f ind tdollowing formula: tion. .
which a percent change Tor an index ca For purposes of computing the total per-

gory for the 12-month period ending with - gy / gy + 100 cent change for each revised CPI or PPI
the appropriate index month, as defined in index category, the corresponding percent
§ 1.472-8(e)(ii)(C) (‘index month”), (or,  where: change for the first portion is the percent
in the case of a short taxable year, the ap- A = Cumulative index for index month change for the old CPI or PPI index cate-

Y = Percent change for the first por-

plicable period) cannot be computed by (adjusted, as necessary, to reflect gory that includes the specific inventory
the taxpayer in strict conformity with cost or retail price index) item(s) included in the revised CP!I or PPI
§ 1472_8(e)(3)(”) or (”I) because of re- B = Cumulative index for last month Ofindex Category_ If Specific inventory
visions to the CPI or PPI as described in old CPI or PPI as published for thetems included in a single revised CPI or
section 2.07 of this revenue procedure first month of revised CPI or PPIpp| index category were separately in-
(“affected index category”). (adjusted, as necessary, to reflect @uded in different old CPI or PPI index
SECTION 4. APPLICATION cost or retail price index). categories, the corresponding percent

(2) A taxpayer must then compute a&hange for the first portion is the

A taxpayer described in section 3 opercent change for each affected indexeighted average percent change of such
this revenue procedure may use any regategory set forth in the old CPI or PPl fobld CPI or PPI percent changes. The
sonable method of computing a percerthe period between the preceding yearsosts to be used in computing such
change for each affected index categoryndex month and the last month coveredieighted average must be the relative
provided such method is used consistentlyy the old CPI or PPI (“the first portion”) current-year costs in ending inventory.
for all affected index categories within aas follows: .02 When § 1.472-8(e)(3)(iii)(B)(5) re-
particular taxable year. The procedure for (a) Using the appropriate table ofquires a taxpayer to compute a percent
computing a percent change for an afthe old CPI or PPI for the precedingchange for a selected index category
fected index category set forth in section gear’s index month, all specific inventoryusing the BLS weights and the CPI or PPI
of this revenue procedure is deemed to beems must be placed in the most detailedoes not report the relative weights for
a reasonable method for these purposes.index category that includes that specifione or more of the taxpayer’s detailed
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index categories within a selected indexoes;” bananas are assigned to “Bananagént change for the “Fresh fruits” index
category, the taxpayer may weight the déemons are assigned to “Citrus fruits;” orcategory using the BLS indexes and
tailed index categories actually present ianges are assigned to “Oranges, includingeights published for the detailed index
its ending inventory within such selectedangerines;” and peaches are assigned ¢ategories actually present in its inven-
index category using the taxpayer’s actu&bDther fresh fruits.” tory. 1d. However, the BLS did not pub-
inventory weights. .03 X selects the index for “Tomatoes”lish a cumulative index for “Citrus fruits”
because tomatoes represent more thamthe January 1997 CPI or weights for
SECTION 6. EXAMPLE 10% of its total inventory value.“Oranges, including tangerines” in the
.01 The following example illustrates§8 1.472-8(e)(3)(ii))(B)(1) and (4)Xcan January 1998 CPI. Moreover, the BLS
the index selection and computation procOmpute a total percent change foreset the base year for “Other fresh fruits”
cedure described in section 5 of this rey-Tomatoes” in accordance with 8§ 1.472-in the January 1998 CPI. Sin¥ecannot
enue procedureX, a retailer, uses the re-8(e)(3)(ii) and (iii) using the information compute a total percent change for “Fresh
tail inventory method along with thecontained in the CPI for January 1997 anfituits” in strict conformity with §§ 1.472-
dollar-value LIFO and IPIC inventory January 1998. Thus, the “Tomatoes8(e)(3)(ii) and (iii),X chooses to compute
methods and files its returns on the basigdex category is not an affected indesuch total percent change using the
of a taxable year ending on January 3tategory, andX must compute the total method described in section 5 of this rev-
Under § 1.472-8(e)(3)(iii)(C)X is re- percent change for that index category ienue procedure.
quired to select indexes from the CPI agccordance with 88 1.472-8(e)(3)(ii) and .04 Pursuant to section 5.01(1)(a) of
of January, the last month ¥fs taxable (iii). Because no remaining detailecthis revenue procedur¥, assigns the in-
year. X has five items in its only dollar- index category contains 10% or more ofentory items within the affected “Fresh
value LIFO pool on January 31, 1998—X’s total inventory valueX must investi- fruits” category to the most detailed index
tomatoes, bananas, lemons, oranges, agate successively less detailed index cateategories in the 1998 CPI as follows: ba-
peaches. The retail selling prices of thgory levels. § 1.472-8(e)(3)(iii)(B)(2)X nanas are assigned to “Bananas;” lemons
goods were tomatoes, $1,000; bananagiscovers that the remainder of its invenare assigned to “Citrus fruits;” oranges
$80; lemons, $50; oranges, $50; antbry fits within the “Fresh fruits” index are assigned to “Oranges, including tan-
peaches, $20. category. X, however, may not use thegerines;” and peaches are assigned to
.02 Pursuant to § 1.472-8(e)(3)(iii)(B),published “Fresh fruits” index for the re-“Other fresh fruits.” Pursuant to section
X assigns the items to the most detaileshainder of its goods, becaul&s inven- 5.01(1)(b) of this revenue procedubé,
listings in the January 1998 CPI as foltory does not include apples. 8§ 1.472eomputes the percent changes for the sec-
lows: tomatoes are assigned to “Toma8(e)(3)(iii)(B)(5). X must compute a per- ond portion as follows:

1998
ltems Category Computation % Change
bananas Bananas = [(A54.7 — 151.5) / 151.5)] * 100 = 2.1122
lemons Citrus f = [(105.6 — 100.0) / 100.0)] * 100 = 5.6000
oranges Oranges = [(201.3 — 189.3) / 189.3)] * 100 = 6.3391
peaches Other ff = [( 96.6 —100.0)/ 100.0)] * 100 = -3.4000

.05 Pursuant to section 5.01(2)(a) ofows: bananas are assigned to “Bananassigned to “Other fresh fruits.” Pursuant to
this revenue procedure assigns the lemons are assigned to “Other freslsection 5.01(2)(b) of this revenue proce-
items to the most detailed index catefruits;” oranges are assigned to “Orangeslure,X computes the percent changes for
gories in the January 1997 CPI as folincluding tangerines;” and peaches are athe first portion as follows:

1997
Items Category Computation % Change
bananas Bananas = [(151.5-161.9)/ 161.9)] * 100 = —6.4237
lemons Other ff = [(294.9 — 290.2) / 290.2)] * 100 = 1.6196
oranges Oranges = [(189.3 — 187.4) / 187.4)] * 100 = 1.0139
peaches Other ff = [(294.9 — 290.2) / 290.2)] * 100 = 1.6196

.06 Pursuant to section 5.01(3) of thipercent change for each 1998 CPI desorresponding percent changes for the
revenue procedure§ computes the total tailed index category by combining thefirst and second portions as follows:
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1998

Category Computation % Change
Bananas = {[(102.1122 * 93.5763) / 100] - 100} = —4.4472
Citrus f = {[(105.6000 * 101.6196) / 100] — 100} = 7.3103
Oranges = {[(106.3391 * 101.0139)/100] — 100} = 7.4173
Other ff = {[(96.6000 * 101.6196) / 100] — 100} = -1.8355

Because the BLS published the total pepute a total percent change for those denue procedureX computes the weights
cent change for “Bananas” and “Orangesailed index categories pursuant to sectiofor each 1998 CPI detailed index category

including tangerines” in the January 199%.01 of this revenue procedure. as follows:
CPI, it was not necessary farto com- .07 Pursuant to section 5.02 of this rev-
Detailed Selected
1998 Category Category
Detailed Category Cost Cost Weight
Bananas = $80 / $200 = 0.40
Citrus fruits = $50 / $200 = 0.25
Oranges = $50 / $200 = 0.25
Other fresh fruits = $20 / $200 = 0.10

Then, X weights the percent change foland adds them together to determine thiedex category as follows:
each 1998 CPI detailed index categortotal percent change for the “Fresh fruits”

1998 Weighted

Detailed Category Weight % Change % Change

Bananas = 040 X —4.4472 = -1.7789

Citrus fruits = 0.25 X 7.3103 = 1.8276

Oranges = 0.25 X 7.4173 = 1.8543

Other fresh fruits = 0.10 X —1.8355 = —0.1836

Total Percent Change +1.7194
SECTION 7. METHOD OF change in method of accounting. AnYDRAFTING INFORMATION
ACCOUNTING other change in the selection of a con- tpe principal author of this revenue

The selection of a new consumer ofUMer or producer price index for a Spesyocadure is Jeffery G. Mitchell of the Of-
producer price index for a specific invenSific inventory item is a change in methogice of Assistant Chief Counsel (Income
tory item to compute an inventory price?f 26counting for which the taxpayer musiray ang Accounting). For further infor-
index as a result of revisions to the CP| ofccUre the consent of the Commissiongfaion regarding this revenue procedure,

PPI as described in section 2.07 of thigd(s provided in § 446(e)See8 1.472- contact Mr. Mitchell on (202) 622-4970
revenue procedure will not be treated as e)(3)(i)(B). (not a toll free call).
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Rev. Proc. 98-52

26 CFR 601.602: Tax forms and instructions.
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PART A. GENERAL
SEC. 1. PURPOSE

.01 Form 8027 is used by large food or beverage establishments when the employer is required to make annual reports to th
on receipts from food or beverage operations and tips reported by employees.

[1 Note: All employees receiving $20.00 or more a month in tips must report 100% of their tips to their employer

.02 The Internal Revenue Service Martinsburg Computing Center (IRS/MCC) has the responsibility of processing Forms 8
submitted magnetically/electronically. The purpose of this revenue procedure is to provide the specifications for fil80RForm
Employer’s Annual Information Return of Tip Income and Allocated Tips, magnetically or electronically. This revenue piscedure
updated when legislative changes occur or reporting procedures are modified. Major changes have been emphasized by italic:

.03 This revenue procedure supersedes the following: Rev. Proc. 92—81 published as Publication 1239 (9-92), Specificatior
Filing Form 8027, Employer’s Annual Information Return of Tip Income and Allocated Tips, on Magnetic Tapg an8% inch
Magnetic Diskettes.

SEC. 2. NATURE OF CHANGES

.01 Numerous editorial changes have been made to the revenue procedure. Please read the publication carefully aetgt in its e
before attempting to prepare your magnetic media for submission. The changes are as follows:

(a) The title of Publication 1239 has changed from “Specifications for Filing Form 8027, Employer’s Annual Information Re
turn of Tip Income and Allocated Tips, on Magnetic Tape afdds 3 %o-Inch Magnetic Diskettes” to “Specifications for Filing
Form 8027, Employer’s Annual Information Return of Tip Income and Allocated Tips Magnetically/Electronically.”

(b) Updated information on IRS/MCC'’s mailing addresses, telephone numbers and the Call Site are provided in Part A, Se
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(c) A note regarding denial of waivers in Part A, Section 5.06 was deleted. While IRS/MCC encourages filers to request
waivers at least 45 days prior to the due date of the retuwijllaccept waivers postmarked by the due date of the return.
(d) Part A, Section 10, Extensions of Time To File, has been completely revised. Form 8809, Request for Extension of Time To
File Information Returns, should be submitted to request an extension of time to file Form 8027.
.02 Starting with tax year 1997 returns, IRS/MCC will accept Forms 8027 via the following additional options:
(a) Tape cartridge specifications are in Part B, Sec. 4.
(b) 8mm, 4mm, quarter inch cartridges specifications are in Part B, Sec. 5.
(c) Asynchronous electronic filing specifications through the Information Reporting Program-Bulletin Board (IRP-BBS) are in
Part B, Sec. 6.
.03 Form 5064 media label has been obsoleted. Filers can now prepare their own self-sticking label. Notice 210 datails what
formation should be included on the label.
.04 A page of cut out labels has been included for filers to use in mailing their media to MCC. A label should be dffixed to t
outside of the package to help expedite handling.
.05 Part B, Section 7 is now titled Record Format and Layout. Arecord layout now follows the record format specifications.

SEC. 3. WHERE TO FILE AND HOW TO CONTACT THE IRS MARTINSBURG COMPUTING CENTER
.01 All Forms 8027 filed magnetically or electronically are processed at IRS/MCC and are to be sent to the following:addresses

[] []

If by Postal Service: or If by truck or air freight:
IRS-Martinsburg Computing Center IRS-Martinsburg Computing Center
Information Reporting Program Information Reporting Program
P. O. Box 1359 Route 9 and Needy Road
Martinsburg, WV 25402-1359 Martinsburg, WV 25401

[l Note: The ZIP Code has changed from 25401-1359 to 25402-1359 for the IRS P.O. Box address for Martinsburg, WV.

.02 Publication 1239 and other IRS publications concerning magnetic/electronic filing of information returns are available
through the IRP-BBS as “downloadable” files. Using IRP-BBS as a means of obtaining publications will provide faster access to
this information. Additionally, publications will be available from IRP-BBS much earlier than the printed version. The3R&-BB
operational 24 hours a day, 7 days a welhke telephone number is (304)264-7070.

.03 Requests for paper forms and publications should be requested by calling the “Forms Only Number” listed in your local tele
phone directory or by calling the IRS toll-free numbe800-TAX- FORM (1-800-829-3676).

.04 Questions pertaining to magnetic media filing of Forms M2t be directed to the Social Security Administration (SSA).
Filers can call 1-800-SSA-1213 to obtain the phone number of the SSA Magnetic Media Coordinator for their area.

.05 A taxpayer or authorized representative may request a copy of a tax return or a Form W-2 filed with a return by submitting
Form 4506, Request for Copy or Transcript of Tax Form, to IRS. This form may be obtained byl €0lRgAX-FORM (1-800-
829-3676).

.06 The IRS/MCC Call Site, located in Martinsburg, WV, provides service to the payer/employer community (financial institu-
tions, employers, and other transmitters of information returns). The IRS/MCC Call Site answers questions concerningdax law a
magnetic/electronic filing of Forms 8027 and other information returns (Forms 1096, 1098, 1099, 5498, W-2G, W-3, 1042-S), ques-
tionable Forms W-4, inquiries dealing with backup withholding due to missing and incorrect taxpayer identification numbers and
guestions concerning paper filing of Forms W-2. Recipients of information returns (payees) should continue to conta®-1-800-82
1040 or other numbers specified in the tax return instructions with any questions on how to report tax returns.

The Call Site accepts calls from all areas of the country. The number to 8a4-863-870®r Telecommunications Device for
the Deaf(TDD) 304-267-3367.These are toll calls. Hours of operation for the Call Site are Monday through Friday, 8:30 a.m. to
4:30 p.m. Eastern Time. The Call Site is in operation throughout the year to handle the questions of payers, transngtters, and
ployers. Due to the high demand for assistance at the end of January and February, it is advisable to call as soon &s possible
avoid these peak filing seasons.

.07 The telephone numbers for magnetic media inquiries or electronic submissions are:

[]

304-263-8700 — Call Site
304-264-7076- IRP-BBS (Information Reporting Program-
Bulletin Board System)
304-267-3367 — TDD (Telecommunication Device for the Deaf)
304-264-5602 — Fax Machine
(These are not toll-free telephone numbers.)
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TO OBTAIN FORMS & PUBLICATIONS, CALL:
1-800-TAX-FORM(1-800-829-3676)

SEC. 4. FILING REQUIREMENTS

.01 Section 6011(e)(2)(A) of the Internal Revenue Code requires that any person, including corporations, partnerships, indiv
als, estates, and trusts, required to file 250 or more information returns must file such returns on magnetic media.

.02 The filing requirements apply separately to both original and corrected returns.

.03 Filing electronically through the Information Reporting Program-Bulletin Board System (IRP-BBS) fulfills the magneti
media filing requirement.

.04 The above requirements do not apply if you establish undue hardship (see Part A, Sec. 5).

SEC. 5. REQUEST FOR WAIVER FROM FILING INFORMATION RETURNS ON MAGNETIC MEDIA

.01 If an employer is required to file on magnetic media but fails to do so (or fails to file electronically, in lieu dfamagdia
filing) and does not have an approved waiver on record, the employer will be subject to a penalty of $50 per return ir2B8cess o

.02 If employers are required to file original or corrected returns on magnetic media, but such filing would create athaydship
may request a waiver from these filing requirements by submitting Form 8508, Request for Waiver From Filing Information Retu
on Magnetic Media, to IRS/MCC.

.03 Even though an employer may submit as many as 250 corrections on paper, IRS encourages magnetically or electron
submitted corrections. Once the 250 threshold has been met, filers are required to submit any additional returns magnetica
electronically. However, if a waiver for an original filing is approved, any corrections for the same type of returnsovidrbd
under this waiver.

.04 Generally, only the employer may sign the Form 8508. A transmitter may sign if given power of attorney; however, a le
signed by the employer stating this fact must be attached to the Form 8508.

.05 Atransmitter must submit a separate Form 8508 for each employer. Do not submit a list of employers.

.06 All information requested on the Form 8508 must be provided to IRS for the request to be processed.

.07 The waiver, if approved, will provide exemption from magnetic media filing for the current tax year only. Employess may n
apply for a waiver for more than one tax year at a time; application must be made each year a waiver is necessary.

.08 Form 8508 may be photocopied or computer-generated as long as it contains all the information requested on the ori
form.

.09 Filers are encouraged to submit Form 8508 to IRS/MCC at least 45 days before the due date of the returns.

.10 File Form 8508 for Forms W-2 with IRS/MCC, not SSA.

.11 Waivers are evaluated on a case-by-case basis and are approved or denied based on criteria set forth under saxftion 60:
the Internal Revenue Code. The transmitter must allow a minimum of 30 days for IRS/MCC to respond to a waiver request.

.12 If a waiver request is approved, the transmitter should keep the approval letter dhefiteansmitter should not send a
copy of the approved waiver to the service center where the paper returns are filed.

.13 An approved waiver from filing information returns on magnetic media does not provide exemption from all filing. The er
ployer must timely file information returns on acceptable paper forms with the appropriate service center.

SEC. 6. APPLICATION FOR MAGNETIC/ELECTRONIC REPORTING

.01 For the purposes of this revenue procedure, the EMPLOYER is the organization supplying the information and the TRAI
MITTER is the organization preparing the magnetic/electronic file and/or sending the file to IRS/MCC. The employer arsd the tra
mitter may be the same entity. Employers or their transmitters are required to complete Form 4419, Application for Filimg Info
tion Returns Magnetically/Electronically.

.02 Form 4419 can be submitted at any time during the year; however, it should be submitted to IRS/MCC at least 30 days b
the due date of the return(s). IRS will act on an application and notify the applicant, in writing, of authorizatiodtivilehar-
acter alpha/numeric Transmitter Control Code (TCC) will be assigned and included in an acknowledgment letter within 15 to
days of receipt of the application. Magnetic/electronic returns may not be filed with IRS until the application has beet apgro
a TCC assigned. Include your TCC in any correspondence with IRS/MCC.

.03 If you file information returns other than Form 8027 on magnetic media, you must obtain a separate TCC for those-types ¢
turns. The TCC assigned for Forms 8027 is to be used for the processing of those forms only.

.04 Upon approval, a magnetic media reporting package containing the current revenue procedure, forms, and instructions w
sent to the attention of the contact person indicated on Form 4419. Thereafter, IRS/MCC will send the transmitter a package
taining the current revenue procedure and forms each year. This package will continue to be sent to the contact pedam indica
the Form 4419 unless IRS/MCC has been notified in writing of any changes or updates. After you have received approval to fil
magnetically/electronically, you do not need to reapply each year; however, notify IRS in writing if:

(a) You change your name or the name of your organization, so that your files may be updated to reflect the proper name;
(b) You discontinue filing on magnetic media for two years (your TCC may have been reassigned).
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.05 If you plan to file for multiple employers, IRS encourages transmitters to submit one application and to use one TCC for al
employers.

.06 Only employers or transmitters using equipment compatible with IRS equipment will have their application approved.

.07 If your magnetic media files have been prepared for you in the past by a transmitter, and you now have computer equipment
compatible with that of IRS and wish to prepare your own files, you must request your own five-character alpha/numerid-TCC by f
ing an application, Form 4419, as described in Sec. 6.02.

SEC. 7. TEST FILES

.01 IRS/MCC encourages new filers to submit test files for review in advance of the filing season. Employers or transstitters m
be approved to file magnetically/electronically before a test file is submitted (See Part A, Sec. 6 for application pjocedures.

.02 All test files must be submitted between October 1 and December 15 of the year before the returns are due. If yleu are unab
to submit your test files by December 15, you may send a sample hard copy printout to IRS/MCC between December 16 and Janu-
ary 15. Clearly mark the hardcopy printout as “TEST DATA” and include the name, address, and telephone number of someone fa-
miliar with the test printout who may be contacted to discuss its acceptability.

SEC. 8. FILING OF FORM 8027 MAGNETICALLY/ELECTRONICALLY

.01 Form 4804, Transmittal of Information Returns Reported Magnetically/Electronically, must accatpaagnetic media
shipments. If you file for multiple employers and have the authority to sign the affidavit on Form 4804, you should atso submi
Form 4802, Transmittal of Information Returns Reported Magnetically/Electronically (Continu&torglectronic transmissions,
the Form 4804 and Form 4802, if applicable, must be sent the same day as the electronic transmission.

.02 The employeMUST sign Form 4804, however, an agent (transmitter, service bureau, paying agent, or disbursing agent) may
sign Form 4804 for the employer. To do this, the agent must have the authority to sign for the employer under an agestty agreem
(either oral, written, or implied) that is valid under the state law and must add to his or her signature the captiomé@-of:gma
ployer)”.

NOTE: Failure to sign the Form 4804 may delay processing or will result in your file being returned to you unprocessed.

.03 Although a duly authorized agent may sign the Form 4804, the employer is responsible for the accuracy of the Form 4804 and
the returns filed. The employer will be liable for penalties for failure to comply with filing requirements.

.04 Be sure to include Form 4804, 4802 or computer-generated substitutes with your magnetic media shipiMeTt.M2A\IL
YOUR MAGNETIC MEDIAAND THE TRANSMITTAL DOCUMENTS SEPARATELY.

.05 Indicate on Form 4804, in the block captioned “Combined Total Payee Records,” the total number of establishments being re-
ported in this shipment. This figure should match the total number of records in your magnetic media file.

.06 DO NOT SUBMIT THE SAME INFORMATION ON PAPER FORMS THAT YOU SUBMIT MAGNETICALLY/
ELECTRONICALLY . This does not mean that corrected documents are not to be filed. If a return has been prepared and submit-
ted improperly, you must file a corrected return as soon as possible. Refer to Part A, Sec. 13 for requirements amd ifostfilictio
ing corrected returns.

.07 If an allocation of tips is based on a good faith agreement, a copy of this agreement must accompany the submission.

.08 If, under Rev. Proc. 86-21, 1986—1 C.B. 560, the District Director granted the establishment a percentage of grass receipts
less than 8%, a copy of the determination letter must be sent with the submission. Employers with more than one estailishment
receive approval from one district in each Internal Revenue Service region where the establishments are located (S&3sec. 31.60
3(h)(4) of the Employment Tax Regulations).

.09 Before submitting your magnetic/electronic file, include the following:

(a) AsignedForm 4804, Transmittal of Information Returns Reported Magnetically/Electronically, along with a Form 4802,
Transmittal of Information Returns Reported Magnetically/Electronically(Continuation), if you submit data for multiple esnploye
These forms must be mailed the same day electronic files are submitted.

(b) Your media (tape, diskette, or cartridge) with an external identifying label. Notice 210 describes the information which
should be included on this self-prepared label.

(c) On the outside of the shipping container, affix the label, IRB Special Projects. This label is included in the publication

[J Note: See Part B, Section 6 for electronic submission requirements.

.10 IRS/MCC will not pay or accept “Collect on Delivery” or “Charged to IRS” shipments of reportable tax information that an
individual or organization is legally required to submit.

SEC. 9. FILING DATES

.01 Magnetic media reporting to IRS for Form 8027 must be on a calendar year basis. The due date of either paper or magneti-
cally/electronically reported Forms 8027 is the last day of February.

.02 If the due date falls on a Saturday, Sunday, or legal holiday, filing Form 8027 on the next day that is not a Satlagay; Sun
legal holiday will be considered timely.
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SEC. 10. EXTENSIONS OF TIME TO FILE

.01 An extension of time to file may be requested for Forms 8027, 1099, 1098, 5498, W-2G, W-2, and 1042-S.

.02 Form 8809, Request for Extension of Time To File Information Returns, should be submitted to IRS/MCC. This form ma
used to request an extension of time to file information returns submitted on paper, magnetically or electronically.

.03 Requesting an extension of time for multiple employers may be done by submitting Form 8809 and attaching a list of the
ployer names and their TINs (EIN or SSNhe listing must be attached to ensure the extension is recorded for all employers.
Form 8809 may be computer-generated or photocopied. Be sure that all the pertinent information is included.

.04 Requests for extensions of time for multiple employers will be responded to with one approval letter, accompanied by a li
employers covered under that approval.

.05 As soon as it is apparenthat an extension of time to file is needed, Form 8809 may be submitted. When granted, the exte
sion will be for 30 days. It will take a minimum of 30 days for IRS/MCC to respond to an extension request. Under cartain cir
stances, a request for an extension of time could be dewibdn a denial letter is received, any additional or necessary informa-
tion may be resubmitted within 20 days. When requesting an extension afotinet hold your files waiting for a response.

.06 While very difficult to obtain, if an additional extension of time is needed, a second Form 8809 must be submittéa before
end of the initial extension period. Line 7 on the form should be checked to indicate that an additional extension gsibsied. re
A second 30-day extension will be approwedy in cases of extreme hardship or catastrophic events.

.07 Form 8809 must b@ostmarked no later than the due date of the returrfor which an extension is requested. If request-
ing an extension of time to file several types of forms, use one Form 8809, but the Form 8809 must be postmarked no later the
the earliest due date. For example, if requesting an extension of time to file both Forms 8027 and 5498, submit Form 8809 pos
marked on or before the last day of February.

.08 If an extension request is approved, the approval letter should be kept on file. The approval letter or copy of theetpproval
ter for extension of time should not be sent to IRS/MCC with the magnetic/electronic file or to the service center wiperer¢he pa
turns are filed.

.09 Request an extension for only one tax year.

.10 The extension request must be signed by the employer or a person who is duly authorized to sign a return, statement or
document for the employer.

.11 Failure to properly complete and sign the Form 8809 may cause delays in processing the request or result in a denial. Ci
fully read and follow the instructions on the back of the Form 8809

.12 Form 8809 may be obtained by callihgB00-TAX-FORM (1-800-829-3676).

[J Note: AN EXTENSION OF TIME TO FILE IS NOT AN EXTENSION TO ISSUE THE FORM W-2 COPY TO THE
EMPLOYEE.

.13 Request an extension of time to furnish the statements to
recipients of Forms W-2 by submitting a letter to IRS/MCC containing the following information:
(&) Employer name
(b) TIN
(c) Address
(d) Type of return (W-2)
(e) Specify that the extension request is to provide W-2 statements to recipients
() Reason for delay
(g) Signature of employer or person duly authorized
Requests for an extension of time to furnish the statements for Forms W-2 to recipients are not automatically approved; how
if approved, generally an extension will allow a maximum of 30 additional days from the due date to furnish the statéraeats to t
cipients. The request must be postmarked by the date on which the statements are due to the recipients.

SEC. 11. PROCESSING OF MAGNETIC/ELECTRONIC RETURNS

.01 All data received at IRS/MCC for processing will be given the same protection as individual returns (Form 1040). IRS/M(
will process your magnetic/electronic files to ensure the records were formatted and coded according to this revenue procedure

.02 If the data is formatted incorrectly, the file will be returned for replacement accompanied with a Media Trackingnslip (Fo
9267). When media is returned, it is because IRS/MCC encountered errors (not limited to format) and was unable to proces
media; therefore, requiring a replacement. Open all packages immediately.

.03 Files must be corrected and returned with the Media Tracking Slip (Form 9267) to IRS/MCC within 45 days from the date
the letter IRS/MCC included with the returned files. A penalty for failure to file correct information returns by the duvd tate
assessed if the files are not corrected and returned within the 46rd&jfse incorrect files are returned by IRS/MCC for re-
placement more than two times.A penalty for intentional disregard of filing requirements will be assessed if a replacement file is
not received.

.04 Files will not be returned to you after successful processing. Therefore, if you want proof that IRS/MCC receiveg your st
ment, you may use a carrier that provides proof of delivery.
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.05 To distinguish between a correction and a replacement, the following definitions have been provided:
(a) A correction is a record submitted by the employer/transmitter to correct a record that was successfully processed by IRS,
but contained erroneous information.
(b) Areplacement is media that IRS has returned because of format errors or data discrepancies encountered during processing
After necessary changes have been made, the media must be returned to IRS/MCC for processing.

SEC. 12. PENALTIES

.01 The Revenue Reconciliation Act of 1989 changed the penalty provisions for any documents including corrections, which are
filed after the original filing date for the return. The penalty for failure to file correct information returns is “tirtevegris that
prompt correction of failures to file, or prompt correction of errors on returns that were filed, can lead to reduced penalties

— The penalty generally is $50 for each information return that is not filed, or is not filed correctly, by the presaried fili
date, with a maximum penalty of $250,000 per year ($100,000 for certain small businesses with average annual grossreceipts, ov
the most recent 3-year period, not in excess of $5,000,000). The penalty generally is reduced to:

— $30 for each failure to comply if the failure is corrected more than 30 days after the return was due, but on or before Augus
1 of the calendar year in which the return was due, with a maximum penalty of $150,000 per year ($50,000 for certain small busi
nesses with average annual gross receipts, over the most recent 3-year period, not in excess of $5,000,000).

— $15 for each failure to comply if the failure is corrected within 30 days after the date the return was due, with a maximum
penalty of $75,000 per year ($25,000 for certain small businesses with average annual gross receipts, over the mosirrpeent 3-ye
riod, not in excess of $5,000,000).

.02 Penalties can be waived if failures were due to reasonable cause and not to willful neglect. In addition, sectidrtt&r21(c)o
Code provides a de minimis rule that if:

(a) information returns have been filed but were filed with incomplete or incorrect information, and

(b) the failures are corrected on or before August 1 of the calendar year in which the returns were due, then thefilenalty for
ing incorrect returns (but not the penalty for filing late) will not apply to the greater of 10 returns or one-half of tlgh¢hectotal
number of information returns you are required to file for the calendar year.

.03 Intentional Disregard of Filing Requirements— If any failure to file a correct information return is due to intentional dis-
regard of the filing and correct information requirements, the penalty is at least $100 per information return with no maximum

penalty.

SEC. 13. CORRECTED RETURNS, SUBSTITUTE FORMS, AND COMPUTER-GENERATED FORMS

.01 If returns must be corrected, approved magnetic/electronic filers must provide such corrections magnetically/elettronically
you have 250 or more. If your information is filed magnetically/electronically, corrected returns are identified by U$dag-the
rected 8027 Indicator” in field position 370 of the employer record. Form 4804 must accompany the shipment, and thebox for co
rection should be marked in Block 1 of the form. (See Part A, Sec. 11.05 for the definition of corrections.)

.02 If corrections are not submitted on magnetic media, employers must submit them on official Forms 8027. Substitute forms
that have been previously approved by IRS, or computer-generated forms that are exact facsimiles of the official forior (except f
minor page size or print style deviations), may be submitted without obtaining IRS approval before using the form.

.03 Employers/establishments may send corrected paper Forms 8027 to IRS at the address shown in Part A, Sec. 14.01. Correcte
paper returns are identified by marking the “AMENDED” check box on Form 8027.

SEC. 14. EFFECT ON PAPER RETURNS

.01 If you are filing more than one paper Form 8027, you must attach a completed Form 8027—T, Transmittal of Employer’s An-
nual Information Return of Tip Income and Allocated Tips, to the Forms 8027 and send to:

Internal Revenue Service Center
Andover, MA 05501

IRS/MCC processes Forms 8027 submitted magnetically/electronically only. Do not send paper Forms 8027 to IRS/MCC.

.02 If part of a submission is filed magnetically/electronically and the rest of the submission is filed on paper Forsen&027,
the paper forms to the Andover Service Center. For example, you filed your Forms 8027 magnetically/electronically with
IRS/MCC, and later you found that some of the forms you filed need correcting. Because of the low volume of correctidns, you s
mit the corrections on paper Forms 8027. You must send these corrected Forms 8027 along with Form 8027-T to the Andover Ser-
vice Center.
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SEC. 15. DEFINITIONS

ELEMENT DESCRIPTION

EIN A nine-digit Employer Identification Number which has been assigned by IRS to the reporting
entity.

Employer The organization supplying the information.

Establishment

A large food or beverage establishment that provides food or beverage for consumption on
premises; where tipping is a customary practice; and where there are normally more than 10 el
ployees who work more than 80 hours on a typical business day during the preceding calend
year.

More than 10
employees

An employer is considered to have more than 10 employees on a typical business day during

calendar year if half the sum of: the average number of employee hours worked per business
in the calendar month in which the aggregate gross receipts from food and beverage operatio
were greatesplus the average number of employee hours worked per business day in the calen
dar month in which the total aggregate gross receipts from food and beverage operations we
the leastequalsmore than 80 hours.

Employees hours
worked

The average number of employee hours worked per business day during a month is figurec
dividing the total hours worked during the month by all your employees who are employed in
food or beverage operation by the average number of days in the month that each food or bev
age operation at which these employees worked was open for business.

File

For the purpose of this revenue procedure, a file consists of all magnetic/electronic records su
mitted by an Employer or Transmitter.

Transmitter

Person or organization preparing magnetic/electronic file(s). May be Employer or agent of En
ployer.

Transmitter Control
Code (TCCQC)

A five-character alpha/numeric code assigned by IRS to the transmitter prior to actual filin
magnetically/electronically. This number is inserted in the record and must be present. An a
plication (Form 4419) must be filed with IRS to receive this number.

Replacement

A replacement is an information return that IRS/MCC has returned to the transmitter due to
rors encountered during processing.

Correction

A correction is an information return submitted by the transmitter to correct an information re
turn that was previously submitted to and processed by IRS/MCC, but contained erroneous i
formation.

PART B. MAGNETIC/ELECTRONIC SPECIFICATIONS

SEC. 1. GENERAL

.01 The magnetic/electronic specifications contained in this part of the revenue procedure define the required formattand con
of the records to be included in the file.

.02 Aself prepared media label must be affixed to each piece of media submitted for processing. Notice 210 provides instruct
on how to complete a self-prepared media label.

.03 The record format in Part B, Sec. 7 applies to both magnetic and electronic files.

SEC. 2. TAPE SPECIFICATIONS
.01 In most instances, IRS/MCC can process any compatible tape files. Compatible tape files must meet any one set of th

lowing:

(a) 9-track EBCDIC (Extended Binary Coded Decimal Interchange Code) with
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(1) Odd Parity and
(2) A density of 1600 or 6250 BPI
(3) If you use Unisys Series 1100, you must submit an interchange tape.
(b) 9-track ASCII (American Standard Coded Information Interchange) with
(1) Odd Parity and
(2) A density of 1600 or 6250 BPI
Please be consistent in the use of recording codes and density on your files. If files are generated in more than gnedecordin
and/or density, multiple shipments would be appreciated.
.02 All compatible tape files must have the following characteristics:
(a) Type of Tape - inch mylar base, oxide coated; computer grade magnetic tape on reels up to 2400 feet (731.52 m) within
the following specifications:
(1) Tape thickness: 1.0 or 1.5 mils
(2) Reel diameter: 10.5 inch (26.67 cm), 8.5 inch (21.59 cm), or 7 inch (17.78 cm).
.03 All records have a fixed record length of 372 positions.
.04 The tape record defined in this revenue procedure may be blocked or unblocked, subject to the following:
(a) All records except the header and trailer labels may be blocked.
(b) If records are blocked, the block can not exceed 32,736 tape positions. The block length must be evenly divisible by 372.
(c) If the use of blocked records would result in a short block, all remaining positions of the block MUST be filled \iiith 9's.
NOT PAD A BLOCK WITH BLANKS. Padding a block with blanks will result in a short record, which will cause math compu-
tation errors. Your tape will then be returned for correction.
.05 For the purposes of this revenue procedure the following conventions must be used:
Header label:
(a) Transmitters may use standard headers provided they begin with 1HDR, HDR1, VOL1, or VOL2.
(b) Consists of a maximum of 80 positions.
(c) Header and trailer labels are optional unless more than one reel is being submitted. If more than one reel is kethg submit
header and trailer labels are required. IRS/MCC PREFERS STANDARD OR ANSI LABELED TAPES. IF YOU SUBMIT
AN UNLABELED TAPE, THIS MUST BE INDICATED ON THE EXTERNAL LABEL AND ON THE FORM 4804 OR
COMPUTER-GENERATED SUBSTITUTE.
Trailer label:
(a) Standard trailer labels may be used provided that they begin with 1IEOR, 1EOF, EOV1, or EOV2.
(b) Consists of a maximum of 80 positions.
(c) Header and trailer labels are optional unless more than one reel is being submitted. If more than one reel is being submi
ted, header and trailer labels are required.
Tape Mark:
(a) Used to signify the physical end of the recording on tape.
(b) May follow the header label and precede and/or follow the trailer label.

SEC. 3. DISKETTE SPECIFICATIONS

IRS-MCC will discontinue processing 5% inch diskettes in the future. Filers who use % inch diskettes are encouraged to
explore other methods of submitting information returns magnetically/electronically.
.01 To be compatible, a diskette file must meet the following specifications:

(a) 5% or 3%inches in diameter.

(b) Data must be recorded in standard ASCII code.

(c) Records must be fixed length of 372 bytes.

(d) Delimiter character commas (,) must not be used.

(e) Positions 371 and 372 of each record have been reserved for carriage return/line feed (cr/If) characters.

(f) Filename of ATMTAX must be used. Do not enter any other data in this field. If a file will consist of more than diw diske
the filename will contain a 3-digit extension. This extension will indicate the sequence of the diskette within the file. For
example, the first diskette will be named ATMTAX.001, the second diskette will be ATMTAX.002, etc.

(9) Afile may contain more than one diskette as long as the filename conventions are adhered to.

(h) Diskettes must meet one of the following specifications:

Capacity Tracks Sides/Density Sector Size
1.44 mb 96tpi hd 512
1.44 mb 135tpi hd 512
1.2 mb 96tpi hd 512
720 kb 48tpi ds/dd 512
360 kb 48tpi ds/dd 512
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.02 IRS requires that & and 3% inch diskettes be created using MS/DOS. Diskettes created using other operating systems ¢
not acceptableWe strongly recommend that you submit a test file if this will be your first time filing on diskette.
.03 Deviations from the prescribed format will not be acceptable.

Sec. 4. TAPE CARTRIDGE SPECIFICATIONS

.01 In most instances, IRS/MCC can process tape cartridges that meet the following specifications:

(&) Must be IBM 3480, 3490, 3490E, or AS400 compatible.

(b) Must meet American National Standard Institute (ANSI) standards, and have the following characteristics:

(1) Tape cartridges will b#&-inch tape contained in plastic cartridges which are approximately 4-inches by 5-inches by 1-
inch in dimension.

(2) Magnetic tape will be chromium dioxide particle ba%eidch tape.

(3) Cartridges must be 18-track or 36-track parallel (Skexe).

(4) Cartridges will contain 37,871 CPI or 75,742 CPI (characters per inch).

(5) Mode will be full function.

(6) The data may be compressed using EDRC (Memorex) or IDRC (IBM) compression.

(7) Either EBCDIC (Extended Binary Coded Decimal Interchange Code) or ASCIl (American Standard Coded Inform
tion Interchange) may be used.

.02 The tape cartridge records defined in this revenue procedure may be blocked subject to the following:

(&) A blockmust notexceed 32,736 tape positions.

(b) If the use of blocked records would result in a short block, all remaining positions of the block must be filledhwith 9s;
ever, the last block of the file may be filled with 9s or truncaiainot pad a block with blanks.

(c) All records, except the header and trailer labels, may be blocked or unblocked. A record may not contain any centrol fie
or block descriptor fields which describe the length of the block or the logical records within the block. The numbeal of logic
records within a block (the blocking factor) must be constant in every block with the exception of the last block whishaoniy be
(see item b above). The block length must be evenly divisible by 372.

(d) Records may not span blocks.

.03 Tape cartridges may be labeled or unlabeled.
.04 For the purposes of this revenue procedure, the following must be used:

Tape Mark:

(&) Used to signify the physical end of the recording on tape.

(b) For even parity, use BCD configuration10@1(8421).

(c) May follow the header label and precede and/or follow the trailer label.

0 Note: Filers should indicate on the external media label and transmittal Form 4804 whether the cartridge is 36-track
or 18-track.

SEC. 5. 8MM, 4MM, AND QUARTER INCH CARTRIDGE SPECIFICATIONS

.01 In most instances, IRS/MCC can process 8mm tape cartridges that meet the following specifications:
(&) Must meet American National Standard Institute (ANSI) standards, and have the following characteristics:
(1) Created from an AS400 operating system only.
(2) 8mm (.315-inch) tape cartridges will béznch by 3%-inch.
(3) The 8mm tape cartridges must meet the following specifications:

Tracks Density Capacity
1 20 (43245 BPI) 25Gb
1 21 (45434 BPI) 5Gb

(4) Mode will be full function.

(5) Compressed data is not acceptable.

(6) Either EBCDIC (Extended Binary Coded Decimal Interchange Code) or ASCII (American Standard Coded Inform
tion Interchange) may be used. However, IRS/MCC encourages the use of EBCDIC. This information must appear on the ext
media label affixed to the cartridge.

(7) Afile may consist of more than one cartridge, however, no more than 250,000 documents may be transmitted per fil
per cartridge. The filename, for example; ATMTAX, will contain a three digit extension. The extension will indicate tice séquen
the cartridge within the file 1 of 3, 2 of 3, and 3 of 3 and would appear in the header label ATMTAX.001, ATMTAX.002, and AT
TAX.003 on each cartridge of the file.

.02 The 8mm (.315-inch) tape cartridge records defined in this revenue procedure may be blocked subject to the following:
(&) A blockmust notexceed 32,736 tape positions.
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(b) If the use of blocked records would result in a short block, all remaining positions of the block must be filled ivaitr 9's;
ever, the last block of the file may be filled with 9's or truncaf@d.not pad a block with blanks.

(c) All records, except the header and trailer labels, may be blocked or unblocked. A record may not contain any centrol field
or block descriptor fields which describe the length of the block or the logical records within the block. The numbeail of logic
records within a block (the blocking factor) must be constant in every block with the exception of the last block whishoniy be
(see item (b) above). The block length must be evenly divisible by 372.

(d) Records may not span blocks.

(e) No more than 250,000 documents per cartridge and per file.

.03 Various COPY commands have been successful, however, the SAVE OBJECT COMMAND is not acceptable.

.04 For faster processing, IRS/MCC encourages transmitters to use header labeled cartridges. ATMTAX may be used as a sug-
gested filename.

.05 For the purposes of this revenue procedure, the following must be used:

Tape Mark:

(a) Used to signify the physical end of the recording on tape.

(b) For even parity, use BCD configuration10@1(8421).

(c) May follow the header label and precede and/or follow the trailer label.

.06 IRS/MCC can only read one data file on a tape. A data file is a group of records which may or may not begin with a tape-
mark, but must end with a trailer label. Any data beyond the trailer label cannot be read by IRS programs.
.07 4mm (.157-inch) cassettes are now acceptable with the following specifications:

(&) 4 mm cassettes will béZ2inch by 3-inch.

(b) The tracks are 1 (one).

(c) The density is 19 (61000 BPI).

(d) The typical capacity is DDS (DAT data storage) at 1.3 Gb or 2 Gh, or DDS-2 at 4Gb.

(e) The general specifications for 8mm cartridges will also apply to the 4 mm cassettes.

.08 Various Quarter Inch Cartridges (QI@}inch) are also acceptable.

(a) QIC cartridges will be 4" by 6”.

(b) QIC cartridges must meet the following specifications:

Size Tracks Density Capacity
QICc-11 4/5 4 (8000 BPI) 22Mb or 30Mb
QICc-24 8/9 5 (8000 BPI) 45Mb or 60Mb
QIC-120 15 15 (10000 BPI) 120Mb or 200Mb
QIC-150 18 16 (10000 BPI) 150Mb or 250Mb
QIC-320 26 17 (16000 BPI) 320Mb

QIC-525 26 17 (16000 BPI) 525Mb
QIC-1000 30 21 (36000 BPI) 1Gb
QIC-1350 30 18 (51667 BPI) 1.3Gb
QIC-2Gb 42 34 (40640 BPI) 2Gb

(c) The general specifications that apply to 8mm cartridges will also apply to QIC cartridges.

SEC. 6. ASYNCHRONOUS (IRP-BBS) ELECTRONIC FILING SPECIFICATIONS

.01 Asynchronous electronic filing of Forms 8027, originals, corrections, and replacements is offered as an alternative to mag
netic media (tape, tape cartridge, or diskette) or paper filing, but is not a requirement. Electronic filing using thetimfioRaa
porting Program-Bulletin Board System (IRP-BBS) will fulfill the magnetic media requirements for those employers who are re-
quired to file magnetically. It may also be used by employers who are under the filing threshold requirement, but wowldilerefer
their information returns this way. If the original file was sent magnetically, but was returned for replacement, the ezplam
be transmitted electronically. Also, if the original file was submitted via magnetic media, any corrections may be traemitted
tronically.

.02 The electronic filing of information returns is not affiliated with the Form 1040 electronic filing program. These-two pr
grams are totally independent, and filers must obtain separate approval to participate in each of them. All inquiriesxgatheerni
electronic filing of information returns should be directed to IRS/MCC. IRS/MCC personnel cannot answer questions o assist ta
payers in the filing of Form 1040 tax returns. Filers with questions of this nature will be directed to the Customer $€reiee to
number(1-800-829-1040for assistance.

.03 Filers participating in the electronic filing program for information returns will submit their returns to IRS/MCC glectro
cally and not through magnetic media or paper filing. Files submitted in this manner must be in standard ASCII code.

.04 If arequest for extension is approved, transmitters who file electronically will be granted an extension of 30elayato fi
A, Sec. 10, explains procedures for requesting extensions of time. Filers are encouraged to file their data as sooe.as possibl
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.05 The format of the record is the same for electronically filed records as it i$sfan8 3% inch diskettes, tapes, and tape car-
tridges; however, it must be in standard ASCII code.

.06 Filers must obtain a Transmitter Control Code (TCC) prior to submitting their files electronically. (Filers who curasetly
a TCC for filing Forms 8027 do not have to request a second TCC for electronic filing.) Refer to Part A, Sec. 6, foranformati
how to obtain a TCC.

.07 Filers using IRP-BBS assign their own passwords and do not need special approval.

.08 With all passwords, it is the user’s responsibility to remember the password and not allow the password to be compromi
However, if filers do forget their password, call4-263-8700or assistance.

[0 Note: Passwords on the IRP-BBS are case sensitive.

.09 Electronically filed information may be submitted to IRS/MCC 24 hours a day, 7 days a week. Technical assistance wil
available Monday through Friday between 8:30 a.m. and 4:30 p.m. Eastern Time by 8a412§3-8700.

.10 Filers may submit as many documents as they choose electronically. Filers are allowed 240 minutes a day; however, |
time may be requested if needed.

.11 Do not transmit data using IRP-BBS January 1 through January This will allow time for the IRP-BBS to be updated to
reflect current year changes.

.12 Data compression is encouraged when submitting information returns by way of the IRP-BBS. MCC has the ability to
compress files created using several popular software compression programs such as ARC, LHARC, and PKZIP. Software
compression can be done alone or in conjunction with V.42bis hardware compression.

The time required to transmit information returns electronically will vary depending on the modem speed and the type of d
compression used, if anythe time required to transmit a file can be reduced by as much as 85 percent by using software com-
pression and hardware compression.

The following are actual transmission rates for forms 1099 achieved in test uploads at MCC using compressed files (PKZIP)
the XMODEM-1K protocol. The actual transmission rates will vary depending on the protocol that is used. (ZMODEM is norma
the fastest protocol and XMODEM and KERMIT are the slower protocols.)

Transmission

Speed in bps 500 Records 2500 Records 10000 Records
9600 40 sec 2 min 50 sec 12 min 21 sec
19200 31 sec 1 min 34 sec 7min 1 sec
38400 17 sec 36 sec 4 min 7 sec

.13 Files submitted to IRP-BBS must have a unique filename; therefore, the IRP-BBS will build the filename that must be u
The name will consist of the filer's TCC, submission type (T = Test, P = Production, C = Correction, and R = Replacement) an
sequence number. Filers may call the file anything they choose on their end. The sequence number will be incremented ever
the filers send, or attempt to send, a file. Record the upload date, time, and filename. This information will be ne€@eih by M
order to identify the file if assistance is required and to complete Form 4804.

.14 The results of the electronic transmission will be posted to the (F)ile Status area of the IRP-BBS; however, nodegker pr
ing will occur until the signed Form 4804 is received. The transmitter must send or fax the signed Form 4804 the samleday the
tronic transmission is made. No return is considered filed until a Form 4804 is received by IRS/MCC.

.15 Form 4804 can be ordered by calling the IRS toll-free forms and publication order number 1-800-TAX-FORM, (1-800-8-
3676), downloaded from the IRP-BBS, or it may be computer-generated. A copy of the form is also available in the badi of this
lication. If a filer chooses to computer-generate Form 4804, all of the information contained on the original form, irlbkidirg
fidavit, must also be contained on the computer-generated form.

.16 Forms 4804 are to be mailed to the following addresses:
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If by Postal Service: D
IRS-Martinsburg Computing Center
Information Reporting Program
Attn.: Electronic Filing Coordinator
P. O. Box 1359
Martinsburg, WV 25402-1359

[J Note: The ZIP Code has changed from 25401-1359 to 25402-1359 for the IRS P.O. Box addresses for Martinsburg, WV.

If by air or truck freight: |:|
IRS-Martinsburg Computing Center
Information Reporting Program
Attn.: Electronic Filing Coordinator
Route 9 and Needy Road
Martinsburg, WV 25401

.17 A signed Form 4804 submitted for electronically filed information returns may be faxed to IRS/MCC at the following number:
304-264-5602. Faxed transmittals will allow IRS/MCC to begin processing the file immediately.
.18 The IRP-BBS is an electronic bulletin board system available to filers of information returns. In addition to filingtiofo
returns electronically, the IRP-BBS provides other capabilities. Some of the advantages of IRP-BBS are as follows:
(1) Notification within two weeks as to the acceptability of the data transmitted.
(2) Immediate access to the latest changes and updates that affect the Information Reporting Program at IRS/MCC (program,
legislative, etc.).
(3) Access to publications such as the Publication 1239 as soon as they are available.
(4) Capability to communicate with IRS/MCC personnel.
(5) Ability to retrieve information and files applicable to the IRP-BBS.
.19 The IRP-BBS is available for public use and accessible using various personal computer communications equipment; how-
ever, electronic submission of information returns is limited to holders of valid TCCs. A TCC is not needed to accestidhese por
of the IRP-BBS that contain forms and publications or to leave questions or messages for IRS/MCC personnel.
.20 Filers using IRP-BBS can determine the acceptability of files submitted by checking the file status area of the&wdletin b
These reports are not immediately available but will be available within two weeks after the transmission is received 6, IRS/MC
.21 Contact the IRP-BBS by dialing 304-264-7070. The communication software settings for IRP-BBS are:

— No parity

— Eight data bits
— One stop bit
— Full duplex

The communication software should be set up to use the fastest speed allowed by the filer's modem.

.22 Due to the large number of communication products available, it is impossible to provide specific information onla particu
software package or hardware configuration. Filers should contact their software or hardware supplier for assistance.

.23 IRP-BBS software provides a menu-driven environment allowing access to different parts of IRP-BBS. Whenever possible,
IRS/MCC personnel will provide assistance in resolving any communication problems with IRP-BBS.

.24 IRP-BBS can be accessed at speeds from 1200 to 28,800 bps. The speed is automatically negotiated for connection at the
speed of the calling modem. The communication standards supported include Industry Standard 212A, V.22bis, V.32, 4,32bis, V.3
and V.FC. Point-to-point error control is supported using the V.42 ITU-T standard or MNP 2—4. Data compression is supported
using V.42bis ITU-T standard or MNP5.

.25 The following information will be requested to set up the filer's user profile when logging onto the IRP-BBS fotithe.first

(1) Enter the letter that corresponds to the filer’s terminal from the following:

<A> IBM PC <B> IBM w/ANSI <C> Hyperterm
<D> Terminal <E> VT-100 <F> <CR>

Most PCs, clones, etc., will select the IBM PC emulation. Machines with color, CGA, EGA, or VGA should select IBM w/ANSI.
(2) Upper/lower case, line feed needed, O (zero) nulls after each <CR>, do you wish to modify this? (Most users answer no.)
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Common Problems

Problem Probable Cause

Solution

File does not
upload/download

Not starting communication when
prompted by ‘Awaiting Start Signal’

Start upload/download on filers end

All files not
processed

Compressing several files into
one filename

Compress only one file for every filename

Replacement needed
and/or format requirements

Original data does not meet processing

Replacement must be submitted within 45
days of original transmission

Cannot determine
file status

Not dialing back thru IRP-BBS to
check the status of the file

Two weeks after sending a file, check unde
(F)ile Status for notification of acceptability

Transfer aborts
before it starts

Transfer protocol mismatch

Ensure protocols match on both the sendinc
and receiving ends

Loss of carrier Incorrect modem settings on user’s
during session end

efdRence your modem manual about in-
creasing the value of the S10 register

ANSI.SYS driver not loaded in the
user’s PC

Unreadable screens
after selecting IBM w/ANSI

Select non ANSI under (Y)our settings

IRS cannot complete final User did not send the Form 4804

processing of data

Send completed Form 4804 the same day
as the electronic transmission

User did not indicate which file is
being replaced

IRS cannot determine
which file is being replaced

Must enter the filename being replaced
under the replacement option

IRS cannot determine the type
of file being sent

User incorrectly indicated T, P, C,
or R for the type of file

When prompted, enter the correct type of {
being sent

User did not dial back thru IRP-BBS
to check status of file

Replacement file not
replaced within 45 days

Wweeks after sending file, check under
(F)ile Status for notification of acceptability

Transmitter sends corrections for
entire file

Duplicate data

Only submit corrections for incorrect records

SEC. 7. RECORD FORMAT AND LAYOUT

FORM 8027 RECORD FORMAT

Field
Position Field Title Length

Description and Remarks

1 Establishment 1

REQUIRED. This digit identifies the kind of establishment. Enter the

Type number which describes the type of establishment, as shown below:
1 for an establishment that serves evening meals only (with or without al-

coholic beverages).

2 for an establishment that serves evening meals and other meals (with ol
without alcoholic beverages).

3 for an establishment that serves only meals other than evening meals
(with or without alcoholic beverages).

4 for an establishment that serves food, if at all, only as an incidental part
of the business of serving alcoholic beverages.
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SEC. 7. RECORD FORMAT AND LAYOUT (Continued)

FORM 8027 RECORD FORMAT (Continued)

Field
Position Field Title Length Description and Remarks
2-6 Establishment 5 REQUIRED. These five digit Serial Numbers are for identifying individ-
Serial Numbers ual establishments of an employer reporting under the same EIN. The em-
ployer shall assign each establishment a unique numdeMERICS
ONLY.
7-46 Establishment Name 40 REQUIRED. Enter the name of the establishment. Left justify and fill
unused positions with blankALLOWABLE CHARACTERS ARE AL-
PHAS, NUMERICS, BLANKS, HYPHENS, AMPERSANDS, AND
SLASHES.
47-86 Establishment Street 40 REQUIRED. Enter the mailing address of the establishment. Street ad-
Address dress should include number, street, apartment or suite number (or P O Box

if mail is not delivered to street address). Left justify and blank fill.

[l Note: The only allowable characters are alphas, blanks, numerics, ampersands, hyphens and slashes. Punctuation such
as periods and commas are not allowed and will cause your file to be returned. For example, the address 210 N. Queen St.,
Suite #300 must be entered as 210 N Queen St Suite 300.

87-111 Establishment City 25 REQUIRED. Enter the city, town, or post office. Left justify and blank
fill.

[J Note 1: The only allowable characters are alphas, blanks, numerics, ampersands, hyphens and slashes. Punctuation such
as periods and commas are not allowed and will cause your file to be returned. For example, the city St. Louis must be en-
tered as St Louis.

112-113 Establishment 2 REQUIRED. Enter state code of the establishment; must be one of
State the following:
STATE CODE STATE CODE
Alabama AL Montana MT
Alaska AK Nebraska NE
Arizona AZ Nevada NV
Arkansas AR New Hampshire NH
California CA New Jersey NJ
Colorado CO New Mexico NM
Connecticut CT New York NY
Delaware DE North Carolina NC
District of Columbia DC North Dakota ND
Florida FL Ohio OH
Georgia GA Oklahoma OK
Hawaii HI Oregon OR
Idaho ID Pennsylvania PA
Illinois IL Rhode Island RI
Indiana IN South Carolina SC
lowa 1A South Dakota SD
Kansas KS Tennessee TN
Kentucky KY Texas TX
Louisiana LA Utah uT
Maine ME Vermont VT
Maryland MD Virginia VA
Massachusetts MA Washington WA
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SEC. 7. RECORD FORMAT AND LAYOUT (Continued)

FORM 8027 RECORD FORMAT (Continued)

Field

Position Field Title Length Description and Remarks

STATE CODE STATE CODE

Michigan Mi West Virginia wv

Minnesota MN Wisconsin Wi

Mississippi MS Wyoming WY

Missouri MO

114-122 Establishment 9 REQUIRED. Enter the complete nine-digit ZIP Code of the establish-

ZIP Code ment. If using a five-digit ZIP  Code, left justify the five-digit ZIP Code
and fill the remaining four positions with blanks.

[J Note: MUST BE NINE NUMERICS OR FIVE NUMERICS AND FOUR BLANKS. DO NOT ENTER THE DASH.

123-131 Employer 9 REQUIRED. Enter the nine digit number assigned to the employer by
Identification IRS. DO NOT ENTER HYPHENS, ALPHAS, ALL 9’s, OR ALL
Number ZEROS.

132-171 Employer Name 40 REQUIRED. Enter the name of the employer as it appears on your tax

forms (e.g., Form 941). Any extraneous information must be deleted. Left
justify and blank fill. ALLOWABLE CHARACTERS ARE ALPHAS,
BLANKS, NUMERICS, AMPERSANDS, HYPHENS, AND

SLASHES.
172-211 Employer 40 REQUIRED. Enter mailing address of employer. Street address should
Street Address include number, street, apartment or suite number (or P O Box if mail is nc

delivered to street address). Left justify and blank fill.

[J Note: The only allowable characters are alphas, blanks, numerics, ampersands, hyphens and slashes. Punctuation such
as periods and commas are not allowed and will cause your file to be returned. For example, the address 210 N. Queen St.,
Suite #300 must be entered as 210 N Queen St Suite 300.

212-236 Employer City 25 REQUIRED. Enter the city, town, or post office. Left justify and blank
fill.

[J Note: The only allowable characters are alphas, blanks, numerics, ampersands, hyphens and slashes. Punctuation such
as periods and commas are not allowed and will cause your file to be returned. For example, the city St. Louis must be en-
tered as St Louis.

237-238 Employer State 2 REQUIRED. Enter state code of employer. Must be one of the abbrevia-
tions shown in the state abbreviation table for Establishment State (field
positions 112-113).

239-247 Employer ZIP 9 REQUIRED. Enter the complete nine-digit ZIP Code of the employer. If
Code using a five-digit ZIP Code, left justify the five-digit ZIP Code and fill the
remaining four positions with blanks.

[J Note: MUST BE NINE NUMERICS OR FIVE NUMERICS AND FOUR BLANKS. DO NOT ENTER THE DASH.

248-259 Charged Tips 12 REQUIRED. Enter the total amount of tips that are shown on charge re-
ceipts for the calendar year. Amount must be entered in U.S. dollars and
cents. The right-most two positions represent cents. Right justify and zero
fill. If no entry, zero fil.LNUMERICS ONLY. DO NOT ENTER DECI-

MAL POINTS, DOLLAR SIGNS, OR COMMAS.
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SEC. 7. RECORD FORMAT AND LAYOUT (Continued)

FORM 8027 RECORD FORMAT (Continued)

Field
Position Field Title

Length

Description and Remarks

260-271 Charged Receipts

12

REQUIRED. Enter the total sales for the calendar year other than carry-
out sales or sales with an added service charge of 10 percent or more, that
are on charge receipts with a charged tip shown. This includes credit card
charges, other credit arrangements, and charges to a hotel room unless the
employer’s normal accounting practice consistently excludes charges to a
hotel room. Do not include any state or local taxes in the amount reported.
Amount must be entered in U.S. dollars and cents. The right-most two po-
sitions represent cents. Right justify and zero fill. If no entry, zero fill.
NUMERICS ONLY. DO NOT INCLUDE DOLLAR SIGNS, DECI-

MAL POINTS, OR COMMAS.

272-283 Service Charge
Less Than 10
Percent

12

REQUIRED. Enter the total amount of service charges less than 10
percent added to customer’s bills and were distributed to your employees
for the calendar year. In general, service charges added to the hill are not

tips since the customer does not have a choice. These service charges are

treated as wages and are included on Form W-2. For a more detailed expla-
nation, see Rev. Rul. 19-28, 1969-1 C.B. 270. Amount must be entered in

U.S. dollars and cents. The right-most two positions represent cents. Right

justify and zero fill. If no entry, zero fillNUMERICS ONLY. DO NOT

ENTER DOLLAR SIGNS, DECIMAL POINTS, OR COMMAS.

284-295 Indirect Tips
Reported

12

REQUIRED. Enter the total amount of tips reported by indirectly tipped
employees (e.g., bushoys, service bartenders, cooks) for the calendar year.
Do not include tips received by employees in December of the prior tax
year but not reported until January. Include tips received by employees in
December of the tax year being reported, but not reported until January of
the subsequent year. Amount must be entered in U.S. dollars and cents. The
right-most two positions represent cents. Right justify and zero fill. If no
entry, zero fill. NUMERICS ONLY. DO NOT ENTER DOLLAR
SIGNS, DECIMAL POINTS, OR COMMAS.

296-307 Direct Tips
Reported

12

REQUIRED. Enter the total amount of tips reported by directly tipped
employees (e.g., waiters, waitresses, bartenders) for the calendar year. Do
not include tips received by employees in December of the prior tax year
but not reported until January. Include tips received by employees in De-
cember of the tax year being reported, but not reported until January of the
subsequent year. Amount must be entered in U.S. dollars and cents. The
right-most two positions represent cents. Right justify and zero fill. If no
entry, zero fill. NUMERICS ONLY. DO NOT ENTER DOLLAR
SIGNS, DECIMAL POINTS, OR COMMAS

308-319 Total Tips
Reported

12

REQUIRED. Enter the total amount of tips reported by all employees
(both indirectly tipped and directly tipped) for the calendar year. Do not in-
clude tips received in December of the prior tax year but not reported until
January. Include tips received in December of the tax year being reported,
but not reported until January of the subsequent year. Amount must be en-
tered in U.S. dollars and cents. The right-most two positions represent
cents. Right justify and zero fill. If no entry, zero flNUMERICS
ONLY. DO NOT ENTER DOLLAR SIGNS, DECIMAL POINTS, OR
COMMAS.

September 14, 1998

28 1998-37 |.R.B.



SEC. 7. RECORD FORMAT AND LAYOUT (Continued)

FORM 8027 RECORD FORMAT (Continued)

Field
Position

Field Title

Length

Description and Remarks

320-331

Gross Receipts

12

REQUIRED. Enter the total gross receipts from the provision of food
and/or beverages for this establishment for the calendar year. Do not in-
clude receipts for carry-out sales or sales with an added service charge o
10 percent or more. Do not include in gross receipts charged tips (field po-
sitions 248-259) shown on charge receipts unless you have reduced the
cash sales amount because you have paid cash to tipped employees for tif
they earned that were charged. Do not include state or local taxes in gross
receipts. If you do not charge separately for food or beverages along with
other services (such as a package deal for food and lodging), make a gooc
faith estimate of the gross receipts attributable to the food or beverages.
This estimate must reflect the cost of providing the food or beverages plus
a reasonable profit factor. Include the retail value of complimentary food or
beverages served to customers if tipping for them is customary and they are
provided in connection with an activity engaged in for profit whose re-
ceipts would not be included as gross receipts from the provision of food
or beverages (e.g., complimentary drinks served to customers at a gam-
bling casino). Amount must be entered in U.S. dollars and cents. The
right-most two positions represent cents. Right justify and zero fill. If no
entry, zero fill. NUMERICS ONLY. DO NOT ENTER DOLLAR
SIGNS, DECIMAL POINTS, OR COMMAS.

332-343

Tip Percentage
Rate Times
Gross Recipts

12

REQUIRED. Enter the amount determined by multiplying Gross Receipts

for the year (field positions 320-331) by the Tip Percentage Rate (field
positions 344-347). For example, if the value of Gross Receipts is
“000045678900" and Tip Percentage Rate is “0800”, multiply $456,789.00
by .0800 to get $36,543.12 and enter “000003654312". If tips are allocated
using other than the calendar year, enter zeros; this may occur if you allo-
cated tips based on the time period for which wages were paid or allocated
on a quarterly basis. Amount must be entered in U.S.dollars and cents. The
right-most two positions represent cents. Right justify and zeroNil-
MERICS ONLY. DO NOT ENTER DOLLAR SIGNS, DECIMAL
POINTS, OR COMMAS.

344-347

Tip Percentage
Rate

REQUIRED. Enter 8 percent (0800) unless a lower rate has been granted
bythe District Director. The determination letter must accompany the
magnetic/electronic submissidiUMERICS ONLY. DO NOT ENTER
DECIMAL POINT.

348-359

Allocated Tips

12

REQUIRED. If Tip Percentage Rate Times Gross Receipts (field posi-
tions 332-343)is greater than Total Tips Reported (field positions
308-319), then the difference becomes Allocated Tips. Otherwise, enter all
zeros. If tips are allocated using other than the calendar year, enter the
amount of allocated tips from your records. Amount must be entered in
U.S. dollars and cents. The right-most two positions represents cents.
Right justify and zero fiLNUMERICS ONLY. DO NOT ENTER
DOLLAR SIGNS, DECIMAL POINTS, OR COMMAS.

360

1998-37

Allocation
Method

|.R.B.

REQUIRED. Enter the allocation method used if Allocated Tips (field
positions 348-359) are greater than zero as follows:

1) for allocation based on hours worked.

2) for allocation based on gross receipts.
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SEC. 7. RECORD FORMAT AND LAYOUT (Continued)

FORM 8027 RECORD FORMAT (Continued)

Field
Position

Field Title

Length Description and Remarks

3) for allocation based on a good faith agreement. The good faith agree-
ment must accompany the magnetic/electronic submission. If Allocated
Tips are equal to zero, enter O (zero).

[J Note: Under Section 1571 of the Tax Reform Act of 1986, the method of allocation of tips based on the number of hours

worked as described in Section 31.6053-3(f)(1)(iv) may be utilized only by an employer that employs less than the equivalent
of 25 full-time employees at the establishment during the payroll period. Section 31.6053-3(j)(19) provides that an employer

is considered to employ less than the equivalent of 25 full-time employees at an establishment during a payroll period if the

average number of employee hours worked per business day during the payroll period is less than 200 hours.

361-364 Number of 4 REQUIRED. Enter the total number (must be greater than zero) of
Directly Tipped directly tipped employees employed by the establishment for the calendar
Employees year. Right justify and zero NIUMERICS ONLY.

365-369 Transmitter 5 REQUIRED. Enter the 5-digit Transmitter Control Code assigned by the
Control Code IRS.
(TCC)

370 Corrected 8027 1 REQUIRED. Enter blank for original return. Enter “G” for corrected
Indicator return. A corrected return must be a complete new return replacing the

original return.
371-372 Blank or cr/If 2 Magnetic tape filers are required to enter blanks. Diskette filers may enter

blanks or the carriage return/line feed characters (cr/If).

FORM 8027 RECORD LAYOUT

Establishment

Establishment

Establishment

Establishment

Type Serial Number Name Street Address
1 2-6 7-46 47-86
Establishment Establishment Establishment Em_p_loye_r
; Identification
City State ZIP Code
Number
87-111 112-113 114-122 123-131
Employer Street : Employer State
Employer Name Address Employer City
132-171 172-211 212-236 237-238
September 14, 1998 30 1998-37 IL.R.B.



FORM 8027 RECORD LAYOUT (Continued)

. Service Charge
Employer Zip Charged Tips Charged Less Than 10
Code Receipts
Percent
239-247 248-259 260-271 272-283
Indirect Tips Direct Tips Total Tips .
Reported Reported Reported Gross Receipts
284-295 296-307 308-319 320-331
Tip Percentage ' .
Rate Times Tip Percentage Allocated Tips Allocation
; Rate Method
Gross Receipts
332-343 344-347 348-359 360
: . Corrected
Number of Directly Transmitter Control 8027 Blank or
Tipped Employees Code (TCC) Indicator cr/If
361-364 365-369 370 371-372

SEC. 8. EFFECT ON OTHER DOCUMENTS
.01 Rev. Proc. 92-81 is superseded.

SEC. 9. EFFECTIVE DATE
.01 This revenue procedure is effective for Forms 8027 due the last day of February 1999 and any returns filed thereafter.
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Part IV. Items of General Interest

Notice of Proposed Rulemaking tions, Monice Rosenbaum, (202) 622from QSTPs to determine that the taxable
and Notice of Public Hearing 6070; concerning the proposed estate amanount of the distribution has been com-
gift tax regulations, Susan Hurwitz (202)puted correctly. The collection of infor-
Qualified State Tuition Programs 622-3090; concerning submissions anthation is required to obtain the benefit of
the hearing, Michael Slaughter, (202peing a QSTP described in section 529.
REG-106177-97 622-7190 (not toll-free numbers). The likely respondents and/or recordkeep-
ers are state governments and distributees
SUPPLEMENTARY INFORMATION: who receive distributions under the pro-
grams. The burden for reporting distribu-
tions is reflected in the burden for Form
ACTION: Notice of proposed rulemak- The collection of information 1099-G, Certain Government Payments.
ing and notice of public hearing. contained in this notice of proposed ruleThe burden for electing to take certain
) _making has been submitted to the Officgontributions to a QSTP into account rat-
SUMMARY: This document contains o panagement and Budget for review irably over a five year period in determining
proposed regulations relating to qualified,ccordance with the Paperwork Redudhe amount of gifts made during the calen-
State tuition programs (QSTPs). Thesgon act of 1995 (44 U.S.C. 3507(d)).dar year is reflected in the burden for
proposed regulations reflect changes 8,mments on the collection of informa<Form 709, Federal Gift Tax Return.
the law made by the Small Business Jof,y should be sent to ti@ffice of Man-  Estimated total annual reporting/record-
Pro'tectlon Act of 1996 and the TaXpayeégement and BudgetAttn: Desk Officer keeping burden: 705,000 hours
Relief Act of 1997. The proposed regulaso, ihe pepartment of the Treasury, OfficéEstimated average annual burden per re-
tions affect QSTPs established and mainst |tormation and Regulatory Affairs, spondent/recordkeeper: 35 hours, 10 min-
tained by a State or agency or instrumeRyashington DC 20503, with copies to thaites
tality of a State, and individuals receivingarnal Revenue ServiceAttn: IRS Re- Estimated number of respondents/record-
distributions from QSTPs. This docU,,1s clearance Officer, OP:FS:FP, Wastkeepers: 20,051
ment also provides notice of a publiygion pc 20224. Comments on the colEstimated annual frequency of responses:
hearing on these proposed regulations. lection of information should be receivedOn occasion
DATES: Written comments must be relY October 23, 1998. Comments are gn agency may ?Ot con dg? or Sponzotr’
ceived by November 23, 1998. Outlineé?pec'ﬂca”y requested concerning: . and @ person s NOt required 1o respond fo,
. ) ' > Whether the proposed collection of in2 collection of information unless it dis-
of topics to be discussed at the publie o necessary for the proper peilays a valid control number assigned by

greyagmisgg egtu Ileéi ;Or; V\r/ssgteggarﬁ C‘:iivrgfé-)rmance of the functions of theternal  the Office of Management and Budget.
’ ’ o icei i Books or records relating to a collec-
by December 16, 1998, evenue Servicejncluding whether the g

information will have practica| ut|||ty, tion of info-rmation must be retained as
ADDRESSES: Send submissions to The accuracy of the estimated burdelng as their contents may become mater-
CC:DOM:CORP:R (REG-106177-97),associated with the proposed collection dfl in the administration of any internal
room 5226, Internal Revenue Servicegnformation; revenue law. Generally, tax returns and
POB 7604, Ben Franklin Station, Wash- HOw the quality, utility, and clarity of tax return information are confidential, as
ington DC 20044. Submissions may béhe information to be collected may be enfequired by 26 U.S.C. 6103.

hand delivered between the hours of Banced; _ _ Background
a.m. and 5 p.m. to: CC:DOM:CORP:R How the burden of complying with the
(REG-106177-97), Courier's Desk, InProposed collection of information may This document contains proposed
ternal Revenue Service, 1111 ConstitutioR€ minimized, including through the ap-amendments to the Income Tax Regula-
Avenue NW, Washington DC. Alterna-Plication of automated collection tech-tions (26 CFR part 1) relating to qualified
tively, taxpayers may submit commentdgliques or other forms of information techState tuition programs described in sec-
electronically via the Internet by selecting0logy; and tion 529. Section 529 was added to the
the “Tax Regs” option on the IRS Home Estimates of capital or start-up costs anthternal Revenue Code by section 1806 of
Page, or by submitting comments directlg0sts of operation, maintenance, and puthe Small Business Job Protection Act of
to the IRS Internet site at http://www.irs chase or services to provide information. 1996, Public Law 104-188, 110 Stat.
ustreas.gov/prod/tax_regs/comments.html. The collection of information in this 1895. Section 529 was modified by sec-
The public hearing will be held in roomProposed regulation is in §§1.529-tions 211 and 1601(h) of the Taxpayer Re-
2615, Internal Revenue Building, 11112(e)(4), 1.529-2(f) and (i), 1.529-4, andief Act of 1997, Public Law 105-34, 111
Constitution Avenue, NW, Washington,1-529—5(b)(2)- This information is re-Stat. 810 and 1092.
DC. quired by the IRS to verify compliance Section 529 provides tax-exempt status
with sections 529(b)(3), (4), (7) and (d)to qualified State tuition programs
FOR FURTHER INFORMATION CON- This information will be used by the IRS(QSTPSs) established and maintained by a
TACT: Concerning the proposed regulaand individuals receiving distributionsState (or agency or instrumentality
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thereof) under which persons may (1) Distributions under a QSTP are in-of the generation-skipping transfer tax
purchase tuition credits or certificates omludible in the gross income of the distribimposed under section 2601. For pur-
behalf of a designated beneficiary entiutee in the manner as provided under sepeses of the annual exclusion, a contribu-
tling the beneficiary to a waiver or pay-tion 72 to the extent not excluded frontor may elect to take certain contributions
ment of qualified higher education ex-gross income under any other provisiorto a QSTP into account ratably over a
penses, or (2) contribute to an accouristributions include in-kind benefits fur-five-year period in determining the
established exclusively for the purpose dfished to a designated beneficiary underamount of gifts made during the calendar
meeting qualified higher education exQSTP. Any distribution, or portion of ayear. Under section 529 as amended by
penses of the designated beneficiarylistribution, that is transferred within 60the 1997 Act, a transfer which occurs by
Qualified higher education expenses, fodays under a QSTP to the credit of a neweason of a change in the designated bene-
purposes of section 529, are tuition, feeslesignated beneficiary who is a membdiciary of a QSTP, or a rollover from the
books, supplies, and equipment requiredf the family of the old designated benefiaccount of one beneficiary to the account
for enrollment or attendance at an eligibleiary shall not be treated as a distributiorof another beneficiary in a QSTP, is not a
educational institution, as well as certairA change in the designated beneficiary diaxable gift if the new beneficiary is a
room and board expenses for studentn interest in a QSTP shall not be treatesiember of the family, as defined in sec-
who attend an eligible educational instituas a distribution if the new beneficiary is dion 529(e)(2), of the old beneficiary, and
tion at least half-time. An eligible educa-member of the family of the old benefi-is assigned to the same generation, as de-
tional institution is an accredited post-seceiary. A member of the family means thdined in section 2651, as the old benefi-
ondary educational institution offeringspouse of the designated beneficiary or asiary. If the new beneficiary is assigned
credit toward a bachelor’s degree, an afdividual who is related to the designatedo a lower generation than the old benefi-
sociate's degree, a graduate-level or prddeneficiary as described in sectioriary, the transfer is a taxable gift from
fessional degree, or another recognizetb2(a)(1) through (8) or is the spouse ahe old beneficiary to the new beneficiary
post-secondary credential. The institutiomny of these individuals. regardless of whether the new beneficiary
must be eligible to participate in Depart- Section 529, as added to the Code hg a member of the family of the old bene-
ment of Education student aid programs.the Small Business Job Protection Act dficiary. In addition, the transfer will be
QSTPs established and maintained b$996 (1996 Act), contained provisions adsubject to the generation-skipping transfer
a State (or agency or instrumentalitydressing the estate, gift, and generatiomax if the new beneficiary is assigned to a
thereof) must require all contributions teskipping transfer tax. The provisionsggeneration which is two or more levels
the program be made only in cash. Neinvere significantly revised, effectivelower than the generation assignment of
ther contributors nor designated benefiprospectively, by the Taxpayer Relief Acthe old beneficiary. The five-year averag-
ciaries may direct the investment of anypf 1997 (1997 Act). ing election for purposes of the gift tax
contributions or any earnings on contri- A contribution on behalf of a desig-annual exclusion may be applied to the
butions. No interest in the program mayated beneficiary to a QSTP which igransfer.
be pledged as security for a loan. A sepanade after August 20, 1996, and before Regarding the application of the estate
rate accounting must be provided to eachugust 6, 1997, is not treated as a taxabtax, the value of any interest in any QSTP
designated beneficiary in the program. Ajift. Rather, the subsequent waiver (owhich is attributable to contributions
program must impose a more than dpayment) of qualified higher educatiormade by a decedent who died after Au-
minimis penalty on refunds that are noexpenses of a designated beneficiary lyust 20, 1996, and before June 9, 1997, is
used for qualified higher education ex{or to) an educational institution under théncludible in the decedent’s gross estate.
penses, not made on account of death @STP is treated as a qualified transfeln contrast, pursuant to the 1997 Act
disability of the designated beneficiaryunder section 2503(e) and is not treated asnendments to section 529, the value of
or not made on account of a scholarshia transfer of property by gift for purposesuch an interest is not includible in the
or certain other educational allowancef section 2501. As such, the contributiomgross estate of a decedent who dies after
A program must provide adequate safds not subject to the generation-skippingune 8, 1997, unless the decedent had
guards to prevent contributions in excesgansfer tax imposed by section 2601. elected the five-year averaging rule for
of those necessary to provide for the In contrast, under section 529 agurposes of the gift tax annual exclusion
qualified higher education expenses odmended by the 1997 Act, a contributiomnd died before the close of the five-year
the beneficiary. A specified individualon behalf of a designated beneficiary to period. In that case, the portion of the
must be designated as the beneficiary &STP after August 5, 1997, is a comeontribution allocable to calendar years
the commencement of participation in gleted gift of a present interest in propertypeginning after the decedent’s date of
QSTP, unless the interests in the prograomder section 2503(b) from the contribudeath is includible in his gross estate.
are purchased by a State or local goverter to the designated beneficiary and is Also, pursuant to the 1997 Act amend-
ment or a tax-exempt organization denot a qualified transfer within themeaningments to section 529, the value of any in-
scribed in section 501(c)(3) as part of af section 2503(e). The portion of a conterest in a QSTP held for a designated
scholarship program operated by suctribution excludible from taxable gifts beneficiary who dies after June 8, 1997, is
government or organization under whichunder section 2503(b) also satisfies the r@cludible in the designated beneficiary’s
beneficiaries to be named in the futurguirements of section 2642(c)(2) andgross estate.
will receive the interests as scholarships.therefore, is also excludible for purposes The Federal estate and gift tax treat-
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ment of QSTP interests has no effect ohut not limited to, those outlined by No- Commenters suggested that the prohi-
the actual rights and obligations of thdice 96-58, the concept of account owneition on investment direction not include
parties pursuant to the terms of the corship and gift tax rules, enforcement ofa choice between a prepaid tuition pro-
tracts under State law. In addition, the epenalties, accounting and recordkeepingram and a savings program (established
tate and gift tax treatment of contributionsand transition relief for programs in exis-and maintained in one State), a choice
to a QSTP and interests in a QSTP is gettence on August 20, 1996. The summargmong options in a prepaid tuition pro-
erally different from the treatment thatbelow is not intended to be a completgram, a choice among options for the ini-
would otherwise apply under generallydiscussion of the comments. Howevetjal contribution to the program, or an op-
applicable estate and gift tax principlesall matters presented in the commentgortunity to change investment strategies.
For example, under most contracts, th@ere considered in the drafting of this noOne commenter suggested that the prohi-
contributor may retain the right to changeice of proposed rulemaking. bition on investment direction not apply
the designated beneficiary of an account, One commenter discussed in detail th® prevent participation in the program by
to designate any person other than thequirements that a QSTP be “establishgarogram board and staff members.
designated beneficiary to whom fundsind maintained” by a State or agency or Commenters suggested several ap-
may be paid from the account, or to reinstrumentality of a State. The com-roaches for satisfying the prohibition on
ceive distributions from the account if nomenter recommended a list of factors texcess contributions. Two safe harbors
such other person is designated. Sudie considered in determining whether aere proposed; one was based upon eight
rights would ordinarily cause the transfeState maintains the program. This conmtimes the average annual undergraduate
to the account to fail to be a completednenter and others urged that the use aiition and required fees at private four-
gift and mandate inclusion of the value obutside contractors or the holding of proyear universities; the other was based
the undistributed interest in the QSTP iyram deposits at a private financial instiupon five years of tuition, fees, books,
the gross estate of the contributor undeution selected by the State not be detesupplies, and equipment at the highest cost
sections 2036 and/or 2038. Howevelninative of whether the program wasnstitution allowed by the State’s program.
under section 529, the gross estate of aintained by the State. Other approaches proposed allowing the
contributor who dies after June 8, 1997, One commenter was endorsed by seprovision of adequate safeguards to pre-
does not include the value of any interesiral others for suggesting two specifivent excess contributions to be left to the
in a QSTP attributable to contributionssafe harbors to satisfy the requirementiscretion of the program or allowing the
from the contributor (except amounts atthat a program impose more than a deontributor to certify that no attempt
tributable to calendar years after deathinimis penalty on refunds. The firstwould be made to overfund the account.
where the five-year averaging rule hagafe harbor was a 5 percent of earnings Commenters made suggestions and
been elected). Also, because a contribgenalty on refunds of earnings prior to theaised concerns regarding: separate ac-
tion after August 5, 1997, is a complete@esignated beneficiary matriculating, reeounting rules including, but not limited to,
gift from the contributor to the designatedjyced to at least a 1 percent penalty on rthe valuation and tracking of tuition units;
beneficiary, any subsequent transfefunds of earnings only after the age ofhe operating rules treating all programs in
which occurs by reason of a change in thatriculation. The second safe harbowhich an individual is a designated benefi-
designated beneficiary or a rollover fromyas a fixed-rate safe harbor equal to theiary as one program, and treating all dis-
the account of the original designategesser of $50 or 1 percent of the assets disibutions during a taxable year as one dis-
beneficiary to the account of another benriputed. Another commenter suggestettibution; the application of section 72 to
eficiary is treated, to the extent it is suban additional safe harbor based on the realculate distributions; and, income tax
ject to the gift and/or generation-skippingurn of Series EE savings bonds. Thatonsequences relating to account owner-
transfer tax, as a transfer from the originalommenter also suggested that safe haship, penalties, and withholding.
designated beneficiary to the new benefhors are not necessarily the minimum ac- The modifications made to section 529
ciary. This is the result even though th@eptable penalties and that all facts anigly the Taxpayer Relief Act of 1997 have
change in beneficiary or the rollover issjrcumstances should be taken into amddressed, in large part, the issues raised
made at the direction of the contributogount in determining the adequacy oby commenters concerning transition relief
under the terms of the contract. penalties that are less than the safe hartfor programs in existence on August 20,
penalties. 1996, estate and gift tax consequences for
Commenters urged that regulationsontributors and designated beneficiaries,
In Notice 96-58, 1996-2 C.B. 226, thdimit or avoid rules requiring programs toand definitions pertaining to family mem-
Internal Revenue Service invited comenforce penalties or require substantiatiobers and eligible educational institutions.
ments on section 529 including the reto ensure that disbursements are used to . o
quirements for reporting distributions bypay for qualified higher education ex-EXPlanation of Provisions
QSTPs, the requirements for qualificatioppenses. Recognizing however that ther@ualification as Qualified State Tuition
and operation of programs, and the treathay be some misuse in this area, Confﬁrogram (QSTP): Unrelated Business
ment of distributions made by programsnenters recommended that checks frofp-ome Tax and Filing Requirements
for federal tax purposes. Eighteen comQSTPs be marked with a special endorse-
ments were received. The comments adient or be payable to both the educational The proposed regulations provide guid-
dressed a broad range of issues, includimgstitution and the designated beneficiaryance on the requirements a program must
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satisfy in order to be a QSTP described iRenalties and Substantiation — Safe and the eligible educational institution; the
section 529. A program that meets theddarbors distribution is made after the designated
requirements generally is exempt from in- _ ) beneficiary submits substantiation show-
come taxation. However, a QSTP is sub- AS required by section 529(b)(3), §nq hat the qualified higher education ex-
ject to the taxes imposed by section 51410 than de minimis penalty must be imyoseq were paid and the program reviews
relating to imposition of tax on unrelatedP©Sed on the eamings portion of any disyq gpstantiation; or the designated bene-
business income. For purposes of secti&ﬁ'bunon from the_ program that is n_Otficiary certifies prior to distribution the
529 and these regulations, an interest inuzfed for the quahﬂec_i higher eOIuc‘?lt,'or}:lmount to be used for qualified higher ed-
QSTP shall not be treated as debt for pup_xpenses of the designated benenc'a_%:ation expenses and the program requires
poses of section 514; consequently, ir'ﬂoF .made on accqunt of the degth or dI%’ubstantiation of payment within 30 days
vestment income earned on contribution@b'“ty of the designated beneﬁmaryz Ol making the distribution, the program re-
to the program by purchasers will nof'°t ”.‘ade on account of a sc_holarg,hlp Riews the substantiation, and the program
constitute debt-financed income subjec‘fertaln other payments described in S€&tains an amount necessary to collect the
to the unrelated business income ta>y.o.ns 135(d)(1)(B).and ©) that.a.re ey enalty owed on the distribution if valid
However, investment income of thece'ved by the designated beneficiary t ubstantiation is not produced.
Hme extent the amount of the refund dO?S The safe harbor procedure provides that
business income tax to the extent the prg-Ot exceed the amount of the SChOIarSha“ﬁ’ penalty be collected on all other distribu-
gram incurs indebtedness when acquirin :Iowance, olr paymltl'-znt. Tdhe pt;anglty Sdh tions except where prior to distribution the
or improving income-producing property. S0 not_appy Fo rollover distr ut|qns © rogram receives written third party con-
scribed in section 529(c)(3)(C) which ar#;rmation that the desi .
gnated beneficiary

Earnings forfeited on educational Conaiscussed in the section titléatome Tax

tracts or savings, amounts collected a.ls T has died or become disabled or has re-
. . “Treatment of Distributeedjelow. The : .

penalties on refunds or excess contribu- . : ceived a scholarship or allowance or pay-

. : . . roposed regulations provide that a : ; .

tions, and certain administrative and other X ~ .~ 7. ment described in section 135(d)(1)(B) or

. . enalty is more than de minimis if it is : U

fees are not unrelated business income f0 éC). Alternatively, distributions may be

the QSTP. A QSTP is not required to ﬁlecpns_st(_an_t with a program mtended toa made upon the certification of the account
o sist individuals in saving exclusively for . -
Form 990, Return of Organization Ex- ualified higher education ex ensesowner that the designated beneficiary has
empt From Income Tax, however, thi§Vhether an 9 enalty is more thar?de minqied or become disabled or has received a
does not affect the obligation of a QSTP_. ™ . yp Y . scholarship or allowance or payment de-
. <. imis will depend upon the facts and cir-__ . : .
to file Form 990-T, Exempt Organization . . scribed above, if the program withholds a
: cumstance of the particular program, in= " o
Business Income Tax Return. cluding the extent to which the penalt ortion of the distribution as a penalty.
Established and Maintained offsets the federal income tax benefit from he -penalty may .be refunded after re.ce'pt
having deferred income tax liability on thec?]c third party confirmation of the certifica-
The proposed regulations provide that 8arnings portion of any distribution. The' o Made by the account owner.
program is established by a State osroposed regulations provide a safe harbor The safe harbor procedure provides that
agency or instrumentality of the State ibenalty that a program may adopt for safs Pro9ram may document amounts re-
the program is initiated by State statute gsfying this requirement. For purposes of. nded from eligible educational institu-
regulation, or by an act of a State officiathe safe harbor, a penalty imposed on théonS that were not used for qualified
or agency with the authority to act on beearnings portion of a distribution is more igher education expenses by requiring a
half of the State. A program is maintainedhan de minimis if it is equal to or greatels'gn.ed written statement from the distribu-
by a State or agency or instrumentality ofhan 10 percent of the earnings. tee identifying the amount of any refund
a State if all the terms and conditions of To be treated as imposing a more tha'}?_cel_ved from an eligible educat'_onal I_n'
the program are set by the State or agengyg minimis penalty as required by sectiost,'m,'on at the end of each year in which
or instrumentality is actively involved onpractices and procedures for identifyin ion expenses were made and of the next
an ongoing basis in the administration ofvhether a distribution is subject to ear. A program must also h_ave proce-
the program, including supervising all depenalty and collecting any penalty that i§Ures to collect the penalty either by re-
cisions relating to the investment of asset$ue. The proposed regulations, in thiRining a sufficient bglance n the account
contributed to the program. The proposefbrm of a safe harbor, set forth practicego pay the penalty, W|thhold|n_g an a_mount
regulations set forth factors that are releand procedures that may be implemente“acﬂual to the penalty from a dlstnbupon, or
vant in determining whether a Stateby a program. The safe harbor provide€0!lecting the penalty on a State income
agency or instrumentality is actively in-that distributions are treated as payment@ return.
volved in the aqministration qf the pro-of qugliﬁed -higher educa@ion expenses_ibther Requirements for QSTP
gram. Included in the factors is the manthe distribution is made directly to an el"QuaIification
ner and extent to which it is permissiblegible educational institution; the distribu-

for the program to contract out for profestion is made in the form of a check As described in section 529(b)(1)(A),
sional and financial services. payable to both the designated beneficiatye proposed regulations provide that con-
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tributions to the program can be placethe program, to be used as security for @ntributions made into an account under
into either a prepaid educational arrangdean. The proposed regulations clarifya QSTP are recovered ratably over the pe-
ment or contract, or an educational sawhat this restriction includes, but is notiod of time distributions are made. The
ings account, or both, but cannot bdimited to, a prohibition on the use of anyamount of taxable earnings shall be deter-
placed into any other type of accountinterest in the program as security for anined by applying an earnings ratio, gen-
Contributions may be made only in caslioan used to purchase the interest in therally the earnings allocable to the ac-
and not in property as provided in sectioprogram. count as of the close of the calendar year
529(b)(2), however, the proposed regula- Section 529(b)(7) requires a program tdivided by the total account balance as of
tions provide that a program may accemistablish adequate safeguards to prevehe close of the calendar year, to the dis-
payment in cash, or by check, moneyontributions for the benefit of a desig-ribution. In the case of a prepaid educa-
order, credit card, or similar methods.  nated beneficiary in excess of those netional services account, this method of
Section 529(b)(4) requires that a proessary to provide for the qualified highecalculating taxable earnings utilizes an
gram provide separate accounting for ea@tucation expenses of the designated beaverage value for each unit of education
designated beneficiary. Separate accourtficiary. The proposed regulations profe.g., credit, hour, semester, or other unit
ing requires that contributions for the benyide a safe harbor that permits a programf education) that is distributed rather
efit of a designated beneficiary and earnp satisfy this requirement if the progranthan the recovery of the cost of any partic-
ing attributable to those contributions argyi|| bar any additional contributions to anular unit of education.
allocated to the appropriate account. Thgccount as soon as the account reaches dn accordance with section 529(c)(3)-
proposed regulations provide that if a progpecified limit applicable to all accounts(C), the proposed regulations permit non-
gram does not ordinarily provide each acyf designated beneficiaries with the samexable rollover distributions. A rollover
count owner an annual account statemegkpected year of enroliment. The totatonsists of a distribution or transfer from
showing the transactions related to the agpntributions may not exceed the amour#n account of a designated beneficiary
count, the program must give this inforyetermined by actuarial estimates that ihat is transferred to or deposited within
mation to the account owner or designategecessary to pay tuition, required feesi0 days of the distribution into an account
beneficiary upon request. and room and board expenses of the desf another individual who is a member of
Section 529(b)(5) states that a pmgra'@bnated beneficiary for five years of un-the family of the designated beneficiary.
shall not be treated as a QSTP unless §ggraduate enroliment at the highest costdistribution is not a rollover distribution
provides that any contributor to, or desigystitution allowed by the program. Theunless there is a change in beneficiary.
nated beneficiary under, such prografate harhor in the proposed regulationghe new designated beneficiary’s account
may not directly or indirectly direct the 5n5jies only to the program. Despite thenay be in a QSTP established or main-
investment of any contributions to the ¢ that a program has met the safe hained by the same State or by another
program or any earnings thergon. A Pr%or, a particular account established und@&tate. A transfer from the designated ben-
gram will not V|_ol_ate the_ requirement Ofthe program may have a balance that exficiary to himself or herself, regardless
this pgragraph it it permits a person Wh%eeds the amount actually needed to covef whether the transfer is to an account
establ_lshes an gccount tq select betweeq particular designated beneficiary’svithin the same QSTP or another QSTP
prepaid educauona_l Services account and, »isjeq higher education expenses. Disn the same or another State, is not a
?er::te:rtri((:)itlOgialfflefsx;qg\sleas(t:r?eir:t’st(r)ar\tteo ise?r'ibutions made that are not used for quatollover distribution and is taxable under
designed %xclusively by the programg aﬁleq higher educ_a.tlon expenses of théhe g.ene.ral rule. The Internal Revenue
' EieS|gnated beneficiary are subject to thBervice is concerned about the use of

the time that an educational savings ac- - . . .
count is established. However, the Iordpenalty provisions of section 529(b)(3). multiple rollovers to circumvent the re

osed regulations clarify that a progra o striction on investment direction. In par-
posed reguiat . - & prografiincome Tax Treatment of Distributees o jar, the Internal Revenue Service re-
will violate this requirement if, after an

account with the program initially is es- In accordance with section 529(c)(3)duests comments on this issue, including
tablished, the account owner, a contribithe proposed regulations provide that digvhether limits should be placed on the
tor, or the designated beneficiary subsdtibutions made by a QSTP, including anjiumber of rollovers permitted within a
quently is permitted to select amondpenefit furnished in-kind, must be in-Certain time period or rollovers back to
different investment options or strategieszluded in the gross income of the distribuhn® original designated beneficiary. No
A program will not violate this require- tee to the extent that the diStI’ibutior‘Faxable.dlsm_bunon will re_S_UIt from a
ment merely because it permits its boargonsists of earnings. The proposed regGhange in designated beneficiary of an in-
members, its employees, or the boarkhtions clarify that term “distributee” terest in a QSTP purchased bY a_State or
members or employees of a contractor fefers to the designated beneficiary or th@cal government or an organization de-
hires to perform administrative services t@ccount owner who receives or is treatedcribed In section 501(c)(3) as part of a
purchase tuition credits or certificates oas receiving a distribution from a QsTpscholarship program.
make cpntributions. - A§ re_quired by section 529(c)(3)(_A), diS'Reporting Requirements

Section 529(b)(6) provides that a protributions under a QSTP must be included
gram may not allow any interest in thén income in the manner as provided The proposed regulations set forth
program, or any portion of an interest irunder section 72. Therefore, deposits aecordkeeping and reporting require-
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ments. A QSTP must maintain record#\ program shall be treated as meeting thments (a signed original and eight (8)
that enable the program to produce an atransition rule if it conforms to the require-copies) that are submitted timely to the
nual account balance for each accounments of section 529 and these regulationRS. All comments will be available for

See, requirements related to sectiohy the date of final regulations. public inspection and copying.

529(b)(4) above. A QSTP must report The proposed regulations provide tran- A public hearing has been scheduled
taxable earnings on Form 1099-G, Cessition rules that grandfather certain provifor Wednesday, January 6, 1999, begin-
tain Government Payments, to distribusions in contracts issued and accountfing at 10 a.m. in room 2615 of the Inter-
tees. Any reporting requirements promulepened before August 20, 1996. Thesgy| Revenue Building, 1111 Constitution
gated under section 529(d) apply in liewontracts may be honored without regargvenue, NW, Washington, DC. Because
of any other reporting requirement for &o the definitions of “member of the fam-4¢ 5.cess restrictions, visitors will not be
program that may apply with respect tdly” and “eligible educational institution” 5 ymitted beyond the Internal Revenue
information returns or payee statementgsed in section 529(e)(2) and (3), an%uilding lobby more than 15 minutes be-
or distributions. The proposed regulawithout regard to section 529(b)(6) which, o e hearing starts.

tions contain more detail on how the inprohibits the pledging of a QSTP interest . | les of 26 CER 601.601(a)(3)

formation must be reported. as security for a loan. However, regardépply to the hearing.

less of the terms of any agreement exe- .
Persons who wish to present oral com-

Estate and Gift Tax cuted before August 20, 1996, distribu- . L
_ _ _tions made by the QSTP are subject to t‘,;‘r)r(lents at the hearing must submit written
The proposed regulations provide guid- gomments and an outline of the topics to

. . .~ . according to the rules of §1.529-3 an . .
ance on the gift and generatlon—sk|ppm%ubject tg the reporting re(§]uirements Jpe discussed and the time to be devoted to

transfer tax consequences of contributio 1 5294 each topic (signed original and eight (8)
to a QSTP, a change in the designated ben- : copies) by December 16, 1998.
eficiary of a QSTP, and a rollover from theproposed Effective Date A period of 10 minutes will be allotted

of another beneficiary under a QSTP. The These regulations are proposed to be
proposed regulations also provide guideffective on the date they are published ig, . speakers will be prepared after the
ance on Whether a_nd to Wha_t _extent_ thiée Federal Registeras final regulations. deadline for receiving outlines has
yaltuhe ofan mter(testt n ?QSTP,{'S.t')n(t:lUd:bligzgzﬁzgugzghgc;\gret\;i;t:gyyggr;hsn%rifpassed. Copies of the agenda will be
in the gross estate of a contributor to ; ;
QSTP gr the gross estate of a designatédter August 20, 1996. Programs tha%a”able free of charge at the hearing.
beneficiary of a QSTP. Because of th#ere in existence on August 20, 1996pafting Information
amendments to section 529 made by tHBay also rely upon the transition rules
Taxpayer Relief Act of 1997, different gift Provided. The principal authors of these proposed
tax rules apply to contributions made afteé ecial Analvses regulation_s are Mpnice Rosenbaum, Office
August 20, 1996, and before August 6, " y of Associate Chief Counsel (Employee
1997, than apply to contributions made |t has been determined that this noticBenefits and Exempt Organizations) and
after August 5, 1997. Also, estates 0f proposed rulemaking is not a signifi-susa” Hurwitz, Office of the Associate
decedents dying after August 20, 1996ant regulatory action as defined in Execchief Counsel (Passthroughs and Special
and before June 9, 1997, are treated diffesitive Order 12866. Therefore, a regulalndustries). However, other personnel
ently from estates of decedents dying aftabry assessment is not required. It haf§om the IRS and Treasury Department
June 8, 1997. Comments are requestegso been determined that section 553(fparticipated in their development.
specifically on whether there is a need fosf the Administrative Procedure Act (5
more detailed guidance with respect to thg.S.C. chapter 5) does not apply to these
estate, gift, and generation-skipping transegulations, and, because the regulatiofs;onosed Amendments to the Regulations
fer tax provisions. do not impose a collection of information
on small entities, the Regulatory Flexibil- Accordingly, 26 CFR part 1 is pro-
ity Act (5 U.S.C. chapter 6) does notposed to be amended as follows:

i i pply. Pursuant to section 7805(f) of the
e el Revenae Goge, s noice of roPART 1—INCOME TAXES
1996 and section 1601(h) of the TaxpaydtoSed rulemaking will be submitted to the Paragraph 1. The authority citation for
Relief Act of 1997, special transition rulesChief counsel for Advocacy of the Small, 1 0 iinyes to read in part as follows:
apply to programs in existence on Augu.ﬁu.smess Admlnlstratlon for comment or’ Authority: 26 U.S.C. 7805* * *
20, 1996. The proposed regulations prdts impact on small business. Par. 2. An undesignated center heading
vide that no income tax liability will b_e aS-Comments and Public Hearing and §§1.529-0 through 1.529-6 are added
serted against a QSTP for any period be- to read as follows:
fore the program meets the requirements Before these proposed regulations are
of section 529 and these regulations if thadopted as final regulations, consider&QUALIFIED STATE TUITION
program qualifies for the transition relief.tion will be given to any written com- PROGRAMS

An agenda showing the scheduling of

* * *x * %

Transition Rules
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§1.529-0 Table of contents.

(b)

1
This section lists the following captions(
contained in 881.529-1 through 1.529-—6('1-)

§1.529-1 Qualified State tuition

(ii)

program, unrelated business income tax
and definitions.

Computing taxable earnings. Q)
Amount of taxable earnings in a dis{2)
tribution. 3)
Educational savings account.
Prepaid educational services acs
count. @
Adjustment for programs that,
treated distributions and earnings in
a different manner for years begin-(c)
ning before January 1, 1999.

In general.
Excess contributions.
Designated beneficiary decedents.

§1.529-6 Transition rules.

Effective date.

Programs maintained on August 20,
1996.

Retroactive effect.

(&) Ingeneral.

(b) Unrelated business income tax rules.
(1) Application of section 514. 3)
(2) Penalties and forfeitures. (c)
(3) Administrative and other fees. Q)
(c) Definitions. (2)

d
§1.529-2 Qualified State tuition program( )

described.

(@) Ingeneral.
(b) Established and maintained by a
State or agency or instrumentality ofa)
a State. (b)
(1) Established. (2)
(2) Maintained. (2)
(3) Actively involved. 3)
(c) Permissible uses of contributions. (4)
(d) Cash contributions. (5)
(e) Penalties on refunds. (6)
(1) General rule. (c)
(2) More than de minimis penalty.
(i) Ingeneral. 1)
(iiy Safe harbor. (2)
(3) Separate distributions. 3)
(4) Procedures for verifying use of dis{4)

tributions and imposing and collect-
ing penalties.

() Ingeneral.

(i) Safe harbor.

(A)

(B)
(©)
(D)

(d)
(e)

qualified higher education expenses:

Refunds of penalties. a)
Documentation of amounts refundeé
and not used for qualified higher ed-
ucation expenses.

(E) Procedures to collect penalty.
(f) Separate accounting.

(g) No investment direction.

(h) No pledging of interest as security. (q
(i) Prohibition on excess contributions. @)
(1) Ingeneral.
(2) Safe harbor.

81.529-3 Income tax treatment of
distributees.

(b)

3
(©)
(a) Taxation of distributions.

(1) Ingeneral.
(2) Rollover distributions.

(d)
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§1.529-4 Time, form, and manner of
reporting distributions from QSTPs and
backup withholding.

Distributions treated as payments of1-929-5 Estate, gift, and generation-
skipping transfer tax rules relating to

Treatment of all other distributions. dualified State tuition programs.

(d) Contracts entered into and accounts
Examples. o opened before August 20, 1996.
Change in designated beneﬂuarles.(l) In general.
General rule. (2) Interest in program pledged as secu-
Scholarship program.

rity for a loan.
Member of the family.
Eligible educational institution.

Aggregation of accounts.

®3)
(4)

81.529-1 Qualified State tuition
program, unrelated business income tax

Taxable distributions. and definitions.

Requirement to file return.
Form of return.
Payor.

(a) In general. A qualified State tuition
program (QSTP) described in section 529
o is exempt from income tax, except for the
Information included on return. tax imposed under section 511 on the
Time and place for filing return.  55Tp's ynrelated business taxable in-
Returns required on magnetic medig;ome A QSTP is not required to file
Extension of time to file return. Form 990, Return of Organization Ex-
Requirement to furnish statement t%mpt From Income Tax, Form 1041, U.S.
the distributee. Income Tax Return for Estates and Trusts,
In general. or Form 1120, U.S. Corporation Income
quormatlon |r-10Il.Jded on statement. 15y Return. A QSTP may be required to
Time for furnishing statement. file Form 990-T, Exempt Organization
Extension of time to furnish state-g;siness Income Tax Return. See
ment. , §§1.6012—2(e) and 1.6012-3(a)(5) for re-
Backup withholding. quirements for filing Form 990-T.

Effective date. (b) Unrelated business income tax
rules. For purposes of section 529, this
section and §81.529-2 through 1.529-6:

(1) Application of section 514An in-
terest in a QSTP shall not be treated as
Gift and generation-skipping trans-debt for purposes of section 514. Conse-
fer tax treatment of contributionsquently, a QSTP’s investment income will
after August 20, 1996, and beforenot constitute debt-financed income sub-
August 6, 1997. ject to the unrelated business income tax
Gift and generation-skipping trans-merely because the program accepts con-
fer tax treatment of contributionstributions and is obligated to pay out or
after August 5, 1997. refund such contributions and certain
In general. earnings attributable thereto to designated
Contributions that exceed the annudeneficiaries or to account owners. How-
exclusion amount. ever, investment income of a QSTP shall
Change of designated beneficiary obe subject to the unrelated business in-
rollover. come tax as debt-financed income to the
Estate tax treatment for estates adxtent the program incurs indebtedness
decedents dying after August 20when acquiring or improving income-pro-
1996, and before June 9, 1997. ducing property.

Estate tax treatment for estates of (2) Penalties and forfeituresEarnings
decedents dying after June 8, 1997 .forfeited on prepaid educational arrange-
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ments or contracts and educational sawarship in the case of a QSTP account eprofessional degree, or another recognized
ings accounts and retained by a QSTP, tablished by a State or local governmermiost-secondary credential. Certain propri-
amounts collected by a QSTP as penalti@s an organization described in sectioetary institutions and post-secondary vo-
on refunds or excess contributions are n&01(c)(3) and exempt from taxation undecational institutions also are eligible insti-
unrelated business income to the QSTP. section 501(a) as part of a scholarshifutions. The institution must be eligible to

(3) Administrative and other fees.program operated by such government guarticipate in Department of Education
Amounts paid, in order to open or maintairrganization. student aid programs.
prepaid educational arrangements or con- Distributeemeans the designated bene- Final distribution means the distribu-
tracts and educational savings accounts, fisiary or the account owner who receivesion from a QSTP account that reduces
administrative or maintenance fees, andr is treated as receiving a distributiorthe total account balance to zero.
other similar fees including late fees, seifrom a QSTP. For example, if a QSTP Forfeit means that earnings and contri-
vice charges, and finance charges, are noakes a distribution directly to an eligiblebutions allocable to a QSTP account are
unrelated business income to the QSTP. educational institution to pay tuition andwithdrawn by the QSTP from the account

(c) Definitions. For purposes of sec-fees for a designated beneficiary or ar deducted by the QSTP from a distribu-
tion 529, this section and §81.529-Z)STP makes a distribution in the form otion to pay a penalty as required by
through 1.529-6: a check payable to both a designated beg1.529-2(e).

Accountmeans the formal record ofeficiary and an eligible educational insti- Investment in the accounteans the
transactions relating to a particular desigwtion, the distribution shall be treated asum of all contributions made to the ac-
nated beneficiary when it is used alonbaving been made in full to the designatedount on or before a particular date less
without further modification in these reg-beneficiary. the aggregate amount of contributions in-
ulations. The term includes prepaid edu- Distribution means any disbursementgcluded in distributions, if any, made from
cational arrangements or contracts dewvhether in cash or in-kind, from a QSTPthe account on or before that date.
scribed in section 529(b)(1)(A)(i) andDistributions include, but are not limited Member of the familyneans an indi-
educational savings accounts described tn, tuition credits or certificates, paymenvidual who is related to the designated
section 529(b)(1)(A)(ii). vouchers, tuition waivers or other similabeneficiary as described in paragraphs (1)

Account ownemeans the person who,items. Distributions also include, but arghrough (9) of this definition. For pur-
under the terms of the QSTP or any comot limited to, a refund to the accounposes of determining who is a member of
tract setting forth the terms under whictowner, the designated beneficiary or ththe family, a legally adopted child of an
contributions may be made to an accoumntesignated beneficiary’s estate. individual shall be treated as the child of
for the benefit of a designated beneficiary, Earningsattributable to an account aresuch individual by blood. The terms
is entitled to select or change the desidghe total account balance on a particuldsrother and sister include a brother or sis-
nated beneficiary of an account, to desigdate minus the investment in the accouner by the halfblood. Member of the fam-
nate any person other than the designated of that date. ily means—
beneficiary to whom funds may be paid Earnings ratiomeans the amount of (1) A son or daughter, or a descendant
from the account, or to receive distribuearnings allocable to the account on thef either;
tions from the account if no such othefast day of the calendar year divided by (2) A stepson or stepdaughter;
person is designated. the total account balance on the last day (3) A brother, sister, stepbrother, or

Contribution means any payment di-of that calendar year. The earnings ratistepsister;
rectly allocated to an account for the bens applied to any distribution made during (4) The father or mother, or an ancestor
efit of a designated beneficiary or used tthe calendar year. For purposes of conof either;
pay late fees or administrative fees assoqgduting the earnings ratio, the earnings al- (5) A stepfather or stepmother;
ated with the account. In the case of a ta¥acable to the account on the last day of (6) A son or daughter of a brother or
free rollover, within the meaning of this the calendar year and the total accoursister;
paragraph (c), into a QSTP account, onlpalance on the last day of the calendar (7) A brother or sister of the father or
the portion of the rollover amount thatyear include all distributions made duringnother;
constitutedinvestment in the account,the calendar year and any amounts that (8) A son-in-law, daughter-in-law, fa-
within the meaning of this paragraph (c)have been forfeited from the account dutther-in-law, mother-in-law, brother-in-

is treated as a contribution to the accouing the calendar year. law, or sister-in-law; or
as required by 81.529-3(a)(2). Eligible educational institutioomeans  (9) The spouse of the designated bene-
Designated beneficiammeans— an institution which is described in sectioriciary or the spouse of any individual de-

(1) The individual designated as thet81 of the Higher Education Act of 1965scribed in paragraphs (1) through (8) of
beneficiary of the account at the time a0 U.S.C 1088) as in effect on August Sthis definition.
account is established with the QSTP; 1997, and which is eligible to participate Personhas the same meaning as under
(2) The individual who is designated asn a program under title 1V of such Act.section 7701(a)(1).
the new beneficiary when beneficiariesSuch institutions generally are accredited Qualified higher education expenses
are changed; and post-secondary educational institutions ofmeans —
(3) The individual receiving the bene-fering credit toward a bachelor’s degree, (1) Tuition, fees, and the costs of
fits accumulated in the account as a schakn associate’s degree, a graduate level loooks, supplies, and equipment required
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for the enrollment or attendance of a des- Rollover distributionmeans a distribu- provide, when penalties will apply to re-
ignated beneficiary at an eligible education or transfer from an account of a desfunds and what those penalties will be;
tional institution; and ignated beneficiary that is transferred tand

(2) The costs of room and board (asr deposited within 60 days of the distrib- (i) The State or agency or instrumen-
limited by paragraph (2)(i) of this defini- ution into an account of another individ-tality is actively involved on an ongoing
tion) of a designated beneficiary (whaual who is a member of the family of thebasis in the administration of the pro-
meets requirements of paragraph (2)(ii) alesignated beneficiary. A distribution isgram, including supervising all decisions
this definition) incurred while attending not a rollover distribution unless there is aelating to the investment of assets con-
an eligible educational institution: change in beneficiary. The new desigtributed to the program.

(i) The amount of room and boardnated beneficiary’s account may be in a (3) Actively involved. Factors that are
treated as qualified higher education exQSTP in either the same State or a QSTielevant in determining whether a State,
penses shall not exceed the minimurim another State. agency or instrumentality is actively in-
room and board allowance determined in Total account balanceneans the total volved include, but are not limited to:
calculating costs of attendance for Federamount or the total fair market value ofwhether the State provides services or
financial aid programs under section 472uition credits or certificates or similarbenefits (such as tax, student aid or other
of the Higher Education Act of 1965 (20benefits allocable to the account on a pafinancial benefits) to account owners or
U.S.C. 1087Il) as in effect on August 5ficular date. For purposes of computinglesignated beneficiaries that are not pro-
1997. For purposes of these regulation#e earnings ratio,the total account bal- vided to persons who are not account
room and board costs shall not exceeance is adjusted as described in this parawners or designated beneficiaries;
$1,500 per academic year for a designatéiaph (c). whether the State or agency or instrumen-
beneficiary residing at home with parent - . tality establishes detailed operating rules
or guardians. For a designated benef —1'52.9_2 Qualified State tuition programg,, administering the program; whether

. S described. - ;
ciary residing in institutionally owned or officials of the State or agency or instru-
operated housing, room and board costs (3) In general. To be a QSTP, a pro- Mmentality play a substantial role in the op-
shall not exceed the amount normally aggram must satisfy the requirements deeration of the program, including select-
sessed most residents for room and boag@ribed in paragraphs (a) through (i) ofd, supervising, monitoring, auditing,
at the institution. For all other designateghis section. A QSTP is a program estatand terminating any private contractors
beneficiaries the amount shall not exceegshed and maintained by a State or athat provide services under the program;
$2,500 per academic year. For this puggency or instrumentality of a State undethether the State or agency or instrumen-
pose the term academic year has the saffich a person— tality holds the private contractors that
meaning as that term is given in 20 U.S.C. (1) May purchase tuition credits or cerprovide services under the program to the
1088(d) as in effect on August 5, 1997. tjficates on behalf of a designated benefsame standards and requirements that

(i) Room and board shall be treated agiary that entitle the beneficiary to theapply when private contractors handle
qualified higher education expenses for @aiver or payment of qualified higher edfunds that belong to the State or provide
designated beneficiary if they are incurredcation expenses of the beneficiary; or services to the State; whether the State
during any academic period during which (2) May make contributions to an ac{rovides funding for the program; and,
the designated beneficiary is enrolled ogount that is established for the purpose a¥hether the State or agency or instrumen-
accepted for enroliment in a degree, cemeeting the qualified higher educatioriality acts as trustee or holds program as-
tificate, or other program (including aexpenses of the designated beneficiary 6&ts directly or for the benefit of the ac-
program of study abroad approved fothe account. count owners or designated beneficiaries.
credit by the eligible educational institu- (b) Established and maintained by af the State or an agency or instrumental-
tion) that leads to a recognized educaState or agency or instrumentality of dty thereof exercises the same authority
tional credential awarded by an eligibleState—(1) Established.A program is es- over the funds invested in the program as
educational institution. In addition, thetablished by a State or an agency or irit does over the investments in or pool of
designated beneficiary must be enrolled atrumentality of a State if the program igunds of a State employees’ defined bene-
least half-time. A student will be consid-initiated by State statute or regulation, ofit pension plan, then the State or agency
ered to be enrolled at least half-time if théy an act of a State official or agency withor instrumentality will be considered ac-
student is enrolled for at least half thehe authority to act on behalf of the Statetively involved on an ongoing basis in the
full-time academic workload for the (2) Maintained. A program is main- administration of the program.
course of study the student is pursuing aained by a State or an agency or instru- (c) Permissible uses of contributions.
determined under the standards of the immentality of a State if— Contributions to a QSTP can be placed
stitution where the student is enrolled. (i) The State or agency or instrumentalinto either a prepaid educational arrange-
The institution’s standard for a full-timeity sets all of the terms and conditions ofnent or contract described in section
workload must equal or exceed the starthe program, including but not limited t0o529(b)(1)(A)(i) or an educational savings
dard established by the Department of Edvho may contribute to the program, whaccount described in section 529(b)(1)-
ucation under the Higher Education Actnay be a designated beneficiary of théA)(ii), or both, but cannot be placed into
and set forth in 34 CFR 674.2(b). program, what benefits the program magny other type of account.
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(1) A prepaid educational servicedistribution described in paragraph (e)(1) (B) Treatment of all other distributions.
arrangement or contract is an accourdf this section will be treated as a separafehe program collects a penalty on all dis-
through which tuition credits or certifi- distribution and not part of a single aggretributions not treated as made to pay qual-
cates or other rights are acquired that entirated annual distribution by the programified higher education expenses except
tle the designated beneficiary of the acrotwithstanding the rules under 81.529-%here—
count to the waiver or payment ofand §1.529-4. (2) Prior to the distribution the program
qualified higher education expenses. (4) Procedures for verifying use of dis-receives written third party confirmation

(2) An educational savings account isributions and imposing and collectingthat the designated beneficiary has died or
an account that is established exclusivelgenalties—(i) In general.To be treated as become disabled or has received a schol-
for the purpose of meeting the qualifiedmposing a more than de minimis penaltarship (or allowance or payment de-
higher education expenses of a designates required in paragraph (e)(1) of this sescribed in section 135(d)(1)(B) or (C)) in
beneficiary. tion, a program must implement practicean amount equal to the distribution; or

(d) Cash contributions.A program and procedures to identify whether a dis- (2) Prior to the distribution the program
shall not be treated as a QSTP unlesstiibution is subject to a penalty and collecteceives a certification from the account
provides that contributions may be madany penalty that is due. owner that the distribution is being made
only in cash and not in property. AQSTP (ii) Safe harbor. A program that falls because the designated beneficiary has
may accept payment, however, in cash, evithin the safe harbor described in paradied or become disabled or has received a
by check, money order, credit card, ographs (e)(4)(ii)(A) through (E) of this scholarship (or allowance or payment de-
similar methods. section will be treated as implementingcribed in section 135(d)(1)(B) or (C)) re-

(e) Penalties on refunds(1) General practices and procedures to identifyceived by the designated beneficiary (and
rule. A program shall not be treated as avhether a more than de minimis penaltyhe distribution is equal to the amount of
QSTP unless it imposes a more than daust be imposed as required in paragraghe scholarship, allowance, or payment)
minimis penalty on the earnings portion(e)(1) of this section. and the program withholds and reserves a
of any distribution from the program that (A) Distributions treated as paymentsportion of the distribution as a penalty.
is not— of qualified higher education expensesiAny penalty withheld by the program

(i) Used exclusively for qualified The program treats distributions as beingnay be refunded after the program re-
higher education expenses of the desigised to pay for qualified higher educatioreives third party confirmation that the

nated beneficiary; expenses only if— designated beneficiary has died or be-
(i) Made on account of the death or (1) The distribution is made directly tocome disabled or has received a scholar-
disability of the designated beneficiary; an eligible educational institution; ship or allowance (or payment described

(iif) Made on account of the receipt of a (2) The distribution is made in the formin section 135(d)(1)(B) or (C)).
scholarship (or allowance or payment desf a check payable to both the designated (C) Refunds of penaltiesThe program
scribed in section 135(d)(1)(B) or (C)) bybeneficiary and the eligible educationaWill refund a penalty collected on a distri-
the designated beneficiary to the extenhstitution; bution only after the designated benefi-
the amount of the distribution does not (3) The distribution is made after theciary substantiates that he or she had qual-
exceed the amount of the scholarship, atlesignated beneficiary submits substantified higher education expenses greater
lowance, or payment; or ation to show that the distribution is a rethan or equal to the distribution, and the

(iv) Arollover distribution. imbursement for qualified higher educaprogram has reviewed the substantiation.

(2) More than de minimis penalty(i) tion expenses that the designated (D) Documentation of amounts re-
In general. A penalty is more thanle beneficiary has already paid and the prdunded and not used for qualified higher
minimisif it is consistent with a program gram has a process for reviewing the vaducation expensesThe program re-
intended to assist individuals in savindidity of the substantiation prior to the dis-quires the distributee, defined in §1.529—
exclusively for qualified higher educationtribution; or 1(c), to provide a signed statement identi-
expenses. Except as provided in para- (4) The designated beneficiary certifiedying the amount of any refunds received
graph (e)(2)(ii) of this section, whetherprior to the distribution that the distribu-from eligible educational institutions at
any particular penalty is more thae tion will be expended for his or her quali-the end of each year in which distribu-
minimisdepends on the facts and circumfied higher education expenses within #ions for qualified higher education ex-
stances of the particular program, includreasonable time after the distribution; th@enses were made and of the next year.
ing the extent to which the penalty offsetprogram requires the designated benefi- (E) Procedures to collect penaltylhe
the federal income tax benefit from haveiary to provide substantiation of paymenprogram collects required penalties by re-
ing deferred income tax liability on theof qualified higher education expensesaining a sufficient balance in the account
earnings portion of any distribution. within 30 days after making the distribu-to pay the amount of penalty, withholding

(i) Safe harbor.A penalty imposed on tion and has a process for reviewing than amount equal to the penalty from a dis-
the earnings portion of a distribution issubstantiation; and the program retains anibution, or collecting the penalty on a
more thande minimisif it is equal to or account balance that is large enough t8tate income tax return.
greater than 10 percent of the earnings. collect any penalty owed on the distribu- (f) Separate accountingA program

(3) Separate distributions.For pur- tion if valid substantiation is not pro-shall not be treated as a QSTP unless it
poses of applying the penalty, any singlduced. provides separate accounting for each
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designated beneficiary. Separate account-(i) Prohibition on excess contribu-the earnings portion of a distribution is
ing requires that contributions for the bentions—(1) In general. A program shall not equal to the product of the amount of the
efit of a designated beneficiary and anpe treated as a QSTP unless it provides adistribution and the earnings ratio, defined
earnings attributable thereto must be alleequate safeguards to prevent contributions 81.529-1(c). The return of investment
cated to the appropriate account. If a prder the benefit of a designated beneficiarportion of the distribution is equal to the
gram does not ordinarily provide each adn excess of those necessary to provide famount of the distribution minus the earn-
count owner an annual account statemetite qualified higher education expenses difigs portion of the distribution.
showing the total account balance, the irthe designated beneficiary. (ii) Prepaid educational services ac-
vestment in the account, earnings, and (2) Safe harbor. A program satisfies count. In the case of a prepaid educa-
distributions from the account, the prothis requirement if it will bar any addi- tional services account, the earnings por-
gram must give this information to the actional contributions to an account as soofion of a distribution is equal to the value
count owner or designated beneficiargs the account reaches a specified acco@itthe credits, hours, or other units of edu-
upon request. In the case of a prepaid eHalance limit applicable to all accounts ofation distributed at the time of distribu-
ucational arrangement or contract dedesignated beneficiaries with the sam#on minus the return of investment por-
scribed in section 529(b)(1)(A)(i) the totalexpected year of enrollment. The totalion of the distribution. The value of the
account balance may be shown as crediggntributions may not exceed the amourredits, hours, or other units of education
or units of benefits instead of fair marketetermined by actuarial estimates that i§1ay be based on the tuition waived or the
value. necessary to pay tuition, required feegash distributed. The return of investment
(9) No investment directiom program  and room and board expenses of the dgaortion of the distribution is determined
shall not be treated as a QSTP unlessi§inated beneficiary for five years of undy dividing the investment in the account
provides that any account owner in, Ofergraduate enroliment at the highest codf the end of the year in which the distrib-

contributor to, or designated beneficianysitution allowed by the program. ution is made by the number of credits,
under, such program may not directly or hours, or other units of education in the
indirectly direct the investment of any§81.529-3 Income tax treatment of account at the end of the calendar year
contribution to the program or directly ordistributees. (including all credits, hours, or other units
indirectly direct the investment of any of education distributed during the calen-

earnings attributable to contributions. A (a) Taxation of distributions-(1) In dar year), and multiplying that amount by

program does not violate this requiremerd€neral. Any distribution, other than a oy mper of credits, hours, or other
if a person who establishes an accoufip!lover distribution, from a QSTP ac-its of education distributed during the
with the program is permitted to selecfOUNt Must be included in the gross ina,rent calendar year.
among different investment strategies de0me of the distributee to the extent of the (5 adjustment for programs that
signed exclusively by the program, ony£&mings portion of the distribution and Qe ateq distributions and earnings in a
at the time the initial contribution is madegiN® extent not excluded from gross ingitrarent manner for years beginning be-
establishing the account. A program wilfome under any other provision of chaprsre January 1, 1999For calendar years
not violate the requirement of this parater 1 of the Interal Revenue Code. If anjeginning after December 31, 1998, a
graph (g) if it permits a person who estap@mount of a distribution is forfeited undergsTp must treat taxpayers as recovering
lishes an account to select between a pr@-QSTP as required by §1.529-2(e), thigyestment in the account and earnings
paid educational services account and @{nount is neither included in the gross inrataply with each distribution. Prior to
educational savings account. A prograrfome of the distributee nor deductible byanuary 1, 1999, a program may have
also will not violate the requirement ofthe distributee. treated distributions in a different manner
this paragraph (g) merely because it per- (2) Rollover distributions.No partof a and reported them to taxpayers accord-
mits its board members, its employees, dpllover distribution is included in the in-ingly. In order to adjust to the method de-
the board members or employees of gome of the distributee. Following thescribed in this section, if distributions
contractor it hires to perform administrafollover distribution, that portion of the were treated as coming first from the in-
tive services to purchase tuition credits oiollover amount that constituted investyestment in the account, the QSTP must
certificates or make contributions as dement in the account, defined in 81.5294djust the investment in the account by
scribed in paragraph (c) of this section. 1(c), of the account from which the distri-subtracting the amount of the investment
(h) No pledging of interest as securitybution was made is added to the invesin the account previously treated as dis-
A program shall not be treated as a QSTPent in the account of the account that reributed. If distributions were treated as
unless the terms of the program or a staggived the distribution. That portion ofcoming first from earnings, the QSTP
statute or regulation that governs the prdhe rollover amount that constituted earnmust adjust the earnings portion of the ac-
gram prohibit any interest in the progranings of the account that made the distribieount by subtracting the amount of earn-
or any portion thereof from being used ation is added to the earnings of the adngs previously treated as distributed.
security for a loan. This restriction in-count that received the distribution. After the adjustment is made, the invest-
cludes, but is not limited to, a prohibition (b) Computing taxable earnings(1) ment in the account is recovered ratably
on the use of any interest in the progrartAmount of taxable earnings in a distribuin accordance with this section. If no pre-
as security for a loan used to purchas@®on—(i) Educational savings accountn vious distribution was made but earnings
such interest in the program. the case of an educational savings accoumiere treated as taxable to the taxpayer in
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the year they were allocated to the adrvestment portion of distribution
count, the earnings treated as already taé'-” 2013 (?2’020 per uni 2 units)
able are treated as additional contripu=!/"ent value of two units
tions and added to the investment in theamings portion of distribution

account.

“distributed in 2013 ... ... ... ...

in 2013 ($7,875-$4,000) .......

Earnings ratio for 2012
($10,125+ $23,625) .......... =
Earnings portion of distributions
= $ 7,875 in 2012 ($7,500x .429) ....... =$ 3,217.50
Return of investment portion
= $ 3,875 of distributions in 2012

$ 4,000 42.9%

(3) Examples. The application of this 014 ($7,500-$3,217.50) ........... =$ 4,282.50
!oaragraph (b) is ”IUStrated. by the fonow-lnvestment in the account as of 2013
Ing example;. The roundln_g Conventlon 12/31/2014 ($8,000-$4000) .. ... = $ 4,000nvestment in the account as of
used (rounding to three decimal places) ionits in account ................ = 2 12/31/2013 ($13,500-$4,282.50) . =$ 9,217.50
these examples is for purposes of illustraRer unitinvestment .............. = $ 2,0000tal account balance as of 12/31/13
tion only. A QSTP may use anothenits distributed in 2014 .......... = 2 [($23,625-$7,500x 105%] . =$16,931.25

; ; : - i istributi Earnings as of 12/31/2013 ....... =$ 7,713.75

roundin nvention lon i nsignvestment portion of d|sFr|but|qn arnings as o ,
ou Id 9 (lz'o i tion as 0 g as ht co Sg in 2014 ($4,000 per unit 2 units) = $ 4,000 Distributionsin2013 ........... =$ 7,875
tently applies the convention. The €XaMerrent value of two units Earnings ratio for 2013
ples are as follows: distributed in 2014 ... ... ....... = $ 8200 ($7,713.75+ $16,931.25) ...... = 456%

Earnings portion of distributions
$ 4,200 in 2013 ($7,875< .456) ....... =$ 3591
Return of investment portion
of distributions in 2013
($7,875-$3,591) ............. =$ 4,284

. . Earnings portion of distribution
Example 1.(i) In 1998, an individual, A, opens a in 2014 ($8,200-$4,000)

prepaid educational services account with a QSTP an
behalf of a designated beneficiary. Through the aa2/31/2014(after distributions)

count A purchases units of education equivalent tgestment in the account as of

eight semesters of tuition for full-time attendance at a 12/31/2014 ($4,000-$4000) .. ... =
public four-year university covered by the QSTP. A (ji) In each year the designated beneficiary in2014

contributes $16,000 that includes payment of procjudes in his or her gross income the earnings potavestment in the account as of

cessing fees to the QSTP. In 2011 the designatggn of the distribution for tuition. 12/31/2014 ($9,217.50-$4,284) .. =$ 4,933.50
beneficiary enrolls at a public four-year university. Example 2.(i) In 1998, an individual, B, opens a Total account balance as of 12/31/14

The QSTP makes distributions on behalf of the degypllege savings account with a QSTP on behalf of a [($16,931.25-$7,875% 105%] . =$ 9,509.06
ignated beneficiary to the university in August for thejesignated beneficiary. B contributes $18,000 to thgarnings as of 12/31/2014 ... .... =$ 4,575.56
fall semester and in December for the spring semegccount that includes payment of processing fees Ristributions in 2014 for qualified

ter. Tuition for full-time attendance at the universityjhne QSTP. On December 31, 2011, the total balancehigher education expenses

is $7,500 per academic year in 2011 and 201%; the account for the benefit of the designated bene-(QHEE) .................... =$ 8,200
$7,875 for the academic year in 2013, and $8,200 fgjary is $30,000 (including distributions made dur-Distributions in 2014 not for qualified

the academic year in 2014. The only expense COlig the year 2011). In 2011 the designated benefi- higher education expenses

ered by the QSTP distribution is tuition for four acadtiary enrolls at a four-year university. The QSTP (Non-QHEE) ................ =$ 1,309.06
emic years. The calculations are as follows: makes distributions on behalf of the designated benéotal distributions . ............. =$ 9,509.06
2011 ficiary to the university in August for the fall semes-Earnings portion of QHEE
Investment in the account ter and in December for the spring semester. Tuition distribution in 2014

as 0f 12/31/2011 ...\ ..., = $16,0060r full-time attendance at the university is $7,500 [($8,200+ $9,509.06)x
Unitsinaccount ................ = gper academic year in 2011 and 2012, $7,875 for the$4,575.56] .................. =$ 3,945.68
Per unitinvestment ... ......... = ¢ 2,00@cademic year in 2013, and $8,200 for the acadenfteturn of investment portion of
Units distributed in 2011 . ........ = 2year in 2014. The only expense covered by the QHEE distribution in 2014 ... .. =$ 4,254.32

QSTP distributions is tuition for four academic yearsEarnings portion of Non-QHEE
On the last day of the calendar year the account is al-distribution subject to penalty
2UNIS) .« oot $ 4,00tocated earnings of 5% on the total account balancel($1,309.06+ $9,509.06)x
Current value of two units on that day. Under the terms of the QSTP, a penalty$4,575.56)] ................. =$ 629.89
distributed in 2011 ... .......... = $ 7,500f 15% is applied to the earnings not used to pay tiReturn of investment portion of
Earnings portion of distribution ition. The calculations are as follows: non-QHEE distribution in 2014 .. =$  679.17
in 2011 ($7,500 - $4,000) ....... = $ 3,500 (ii) In years 2011 through 2013 the designated
2011 beneficiary includes in gross income the earnings
$18,00@ortion of the distributions for tuition. In year 2014
the designated beneficiary includes in gross income

Investment portion of distribution
in 2011 ($2,000 per unit

2012 Investment in the account . .......
Investment in the account as of Total account balance

12/31/2012 ($16,000-$4,000) .... = $12,000 asof 12/31/2011 ............. = $30,00@he earnings portion of the distribution for tuition,
Unitsinaccount ................ = 6Earnings as of 12/31/2011 ....... = $12,0083,945.68, plus the earnings portion of the distribu-
Per unitinvestment ............. = $ 2,00@istributions in 2011 . .......... = $ 7,500tion that was not used for tuition after reduction for

2 Earnings ratio for 2011
($12,000+ $30,000) .......... =
Earnings portion of distributions

the penalty, i.e. $535.41 ($629.89 minus a 15%
40% penalty of $94.48).

Units distributed in 2012 ......... =
Investment portion of distribution
in 2012 ($2,000 per unk

2UNIS) .o = $ 4,000 in 2011 ($7,500< .4) ......... = $ 300 (c) Change in designated bene-
Current value of two units Return of investment portion ficiaries—(1) General rule. A change in

distributed in 2012 ............ = $ 7,500 of distributions in 2011 the designated beneﬁCiary of a QSTP ac-
Earnings portion of distribution ($7,500-$3,000) . ............ = $ 4,500 . L : .

in 2012 ($7,500-$4,000) .. . ... .. = § 3500 count is not treated as a distribution if the

2012 new designated beneficiary is a member

2013 Investment in the account as of of the family of the transferor designated
Investment in the account as of 12/31/2012 ($18,000-$4,500) ... = $13’50cbeneficiary. However, any change of des-

12/31/2013 ($12,000-$4000) .... = $ 8,000otal account balance as of 12/31/12 . . . .
Units in aCCOUNt .+« .\ = 4 [($30,000-$7,500) 105%] .... = s23.625 'gnated beneficiary not described in the
Per unitinvestment . ............ = $ 2,00€arnings as of 12/31/2012 ....... = s10,129receding sentence is treated as a distribu-
Units distributed in 2013 . ......... = 2Distributions in 2012 . .......... = $ 7,500tion to the account owner, provided the
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account owner has the authority to change (ii) The name, address, and TIN of the/ear following the calendar year in which
the designated beneficiary. For rules redistributee; the distribution was made. The statement
lated to a change in the designated benefi- (i) The amount of earnings distributedwill be considered furnished to the dis-
ciary pursuant to a rollover distributionto the distributee in the calendar year; anglibutee if it is mailed to the distributee’s
see §81.529-1(c) and 1.529-3(a)(2). (iv) Any other information required by last known address.

(2) Scholarship program.Notwith- Form 1099-G or its instructions. (4) Extension of time to furnish state-
standing paragraph (c)(1) of this section, (4) Time and place for filing returnA  ment. For good cause, the Commissioner
the requirement that the new beneficiarpayor must file any return required by thisnay grant an extension of time to furnish
be a member of the family of the transparagraph (b) on or before February 28 aftatements to distributees of taxable earn-
feror beneficiary shall not apply to athe year following the calendar year irings under section 529. The application
change in designated beneficiary of an irwhich the distribution is made. A payorfor extension of time must be submitted in
terest in a QSTP account purchased byrust file the return with the IRS officethe manner prescribed by the Commis-
State or local government or an organizalesignated in the instructions for Forngjoner.
tion described in section 501(c)(3) as pa&099-G. (d) Backup withholding. Distributions
of a scholarship program. (5) Returns required on magneticfrom a QSTP are not subject to backup

(d) Aggregation of accountdf an indi- media. If a payor is required to file at withholding.
vidual is a designated beneficiary of moréeast 250 returns during the calendar year, (e) Effective date.The reporting re-
than one account under a QSTP, thiée returns must be filed on magnetiguirements set forth in this section apply
QSTP shall treat all contributions andnedia. If a payor is required to file fewefg gistributions made after December 31,
earnings as allocable to a single accoufffan 250 returns, the prescribed paperggg,

for purposes of calculating the earningérm may be used. _ _ _
portion of any distribution from that (6) Extension of time to file returror §1.529-5 Estate, gift, and generation-

QSTP. For purposes of determining thg00d cause, the Commissioner may graskipping transfer tax rules relating to
effect of the distribution on each account extension of time in which to file Formqualified State tuition programs.
the earnings portion and return of invest;099-G for reporting taxable earnings - ion-skippi )
ment in the account portion of the distripUnder section 529.  The application forer(at;f'{tr:;t?ngeirt‘e;?‘é%f;tfrt')z%'ggstfggzr
ution shall be allocated pro rata amon§Xtension of time must be submitted .i'{ Laust 20. 1996. and before Audust 6
the accounts based on total account valig® manner prescribed by the Commis?*U9 ] gust o

f the close of the current calendz3ioner 1997. A contribution on behalf of a desig-

as o : L

car (c) Requirement to furnish statement t§1atéd beneficiary to a QSTP (or to a pro-
year. the distributee—(1) In general. A payor 9ram that meets the transitional rule re-
§1.529-4 Time, form, and manner of  that must file a return under paragraph (gjuirements under §1.529-6(b)) after
reporting distributions from QSTPs and  of this section must furnish a statement t6U9ust 20, 1996, and before August 6,
backup withholding. the distributee. The requirement to fur1997, is not treated as a taxable gift. The

S nish a statement to the distributee will b&UPSequent waiver of qualified higher ed-
(a) Taxable distributions.The portion  gagisfied if the payor provides the distribtcation expenses of a designated benefi-

of any distribution made during the calenyiee with a copy of the Form 1099-G (ofi@ry by an educational institution (or the
dar year by a QSTP that represents earg-gypstitute statement that complies withubsequent payment of higher education
ings shall be reported by the payor as depplicable revenue procedures) contairXPenses of a designated beneficiary to an
scribed in this section. ing all the information filed with the In- €ducational institution) under a QSTP is

(b) Requirement to file retura(1) ternal Revenue Service and all the legreated as a qualified transfer under sec-
Form of return. A payor must file a return ends required by paragraph (c)(2) of thifon 2503(e) and is not treated as a trans-
required by this section on Form 1099-Gsection by the time required by paragrapfr of property by gift for purposes of sec-
A payor may use forms containing provi{c)(3) of this section. tion 2501. As such, the contribution is not
sions similar to Form 1099-G if it com- (2) Information included on statement.Subject to the generation-skipping transfer
plies with applicable revenue procedureg payor must include on the statement@x imposed by section 2601.

relating to substitute Forms 1099. A payothat it must furnish to the distributee— (b) Gift and generation-skipping trans-
must file a separate return for each distrib- (i) The information required underfer tax treatment of contributions after
utee who receives a taxable distribution. paragraph (b)(3) of this section; August 5, 1997-(1) In general A contri-

(2) Payor. For purposes of this sec- (ii) The telephone number of a persopution on behalf of a designated benefi-
tion, the term “payor” means the officerto contact about questions pertaining teiary to a QSTP (or to a program that

or employee having control of the prothe statement; and meets the transitional rule requirements
gram, or their designee. (ii) Alegend as required on the officialunder §1.529-6(b)) after August 5, 1997,

(3) Information included on returnA  Internal Revenue Service Form 1099-G.is a completed gift of a present interest in
payor must include on Form 1099-G—  (3) Time for furnishing statemenA property under section 2503(b) from the

(i) The name, address, and taxpaygrayor must furnish the statement requiregerson making the contribution to the des-
identifying number (TIN) (as defined inby paragraph (c)(1) of this section to thégnated beneficiary. As such, the contri-
section 7701(a)(41)) of the payor; distributee on or before January 31 of thbution is eligible for the annual gift tax
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exclusion provided under section$2,000 under section 2503(b); the remaining $6,00(h general. Except as provided in para-
2503(b). The portion of a contributionis @ taxable gift in Year 3. graph (d)(2) of this section, the gross es-
excludible from taxable gifts under sec- (3) Change of designated beneficiar);ate of a decedent dying after June 8,
tion 2503(b) also satisfies the requirebr rollover. (i) Atransfer which occurs by 1997, does not include the value of any
ments of section 2642(c)(2) and, therer'eason of a change in the designated bed‘g;erest in a QSTP which is attributable to
fore, is also excludible for purposes of th‘?ciary or a rollover of credits or accountcontributions made by the decedent to
generation-skipping transfer tax imposeéalanées from the account of one beneffLUCh program on behalf of any designated
under section 2601. A contribution to :beneficiary.

! iary to the account of another benefi= o
QSTP aftg_r August 5, 19_97_, is not treate iary, is not a taxable gift and is not sub- (2) Excess contributionsIn the case
as a qualified transfer within the meanin

. Ject to the generation-skipping transfeP! @ decedent who made the election
of section 2503(e). tax if the new beneficiary is a member 0|;1nder section 529(c)(2)(B) and paragraph
(2) Contributions that exceed the a4 e family of the old beneficiary, as de(P)(3)(i) of this section who dies before
nual exclusion amounti) Under section fined in §1.529-1(c), and is ass’igned tthe close of the five year period, that por-
529(c)(2)(B) a donor may elect to takqhe same generatio,n as the old benefion of the contribution allocable to cal-
certain contributions to a QSTP into aCE:iary as defined in section 2651 endar years beginning after the date of
count ratably over a five year period in (ii)’ A transfer which occurs by'/ reasondéeath of the decedent is includible in the
determining the amount of gifts madeof a change in the designated beneficiarﬁ;emdem'S gross estate.
during the calendar year. The provision i%r a rollover of credits or account bal- ' (3) Designated beneficiary decedents.
applicable only with respect to contribu-, o< ¢om the account of one beneficiary"e 9ross estate of a designated benefi-
tions not in excess of five times the SeGg, o o count of another beneficiary, wilf'a"y of @ QSTP includes the value of any

) . > S€Gy
tion 2503(b) exclusion amount availablg, .\ o 104 a5 4 taxable gift by the old beffterestin the QSTP.

In the calendar year of the C.onmbuuonéficiary to the new beneficiary if the new. _ iti
Any excess may not be taken into account_~ 0. . _ §1.529-6 Transition rules.
ratably and is treated as a taxable gift ibenef|C|ary is assigned to a lower genera-
h 3; ndar Cof th niributi ng flon than the old beneficiary, as defined in (a) Effective date.Section 529 is effec-
?i?)a?l'h: Z:T:c'gonetfsder usgc'tionsection 2651, regardless of whether thiive for taxable years ending after August
529(c)(2)(B) may be made by a donor anlew beneficiary is a member of the family20, 1996, and applies to all contracts en-
his or her s ouyse with resyect t0 a ai f the old beneficiary. The transfer willtered into or accounts opened on August
considered th)> be made onep-half b eg l?1e subject to the generation-skippin@0, 1996, or later.
spouse under section 2513 y Ctransfer tax if the new beneficiary is as- (b) Programs maintained on August
p(iii) The election is made .on Form 709signed to a generation which is two o020, 1996. Transition relief is available to
. 'more levels lower than the generation as program maintained by a State under
Federal Gift Tax Return, for the calendar . . ) . L
ear in which the contribution is made signment of the old beneficiary. The fivewhich persons could purchase tuition
y (i) If in any year after the first ear.ofyear averaging rule described in paragredits, certification or similar rights on
the five eary )é:riod described inysectiograph (b)(2) of this section may be apbehalf of, or make contributions for edu-
529(c)(2)y(B) tﬂe amount excludible undeP”ed to the transfer. cational expenses of, a designated benefi-
: N : . (iii) Example. The application of this ciary if the program was in existence on
section 2503(b) is increased as provided in _
section 2503(b)(2), the donor may mak aragraph (b)(3) is illustrated by the fol-August 20, 1996. Such program must
an additional contribution in any one o owing example: meet the requirements of a QSTP before

more of the four remaining years up to the Example. In Year 1, P makes a contribution to athe later of August 20, 1997, or the first

difference between the exclusion amourf@STP on behalf of P’s child, C. In Year 4, Pdirectéja‘y of the f|rs_t calendar quarte_r after the
as increased and the original exclusioffiat a distribution from the account for the benefit oflose of _the first regular.sessmn of the
amount for the year or years in which th& be made to an account for the benefit of P's gran®tate legislature that begins after August
original contribution was made. child, G. The rollover distribution is treated as @20, 1996. If a State has a two-year leg-

PR . taxable gift by C to G, because, under section 265ig|4tive session. each vear of such session
(v) Example. The application of this G is assigned to a generation below the generation, X y
shall be deemed to be a separate regular

h 2) is ill he fol-assi t of C.
paragraph (b)(2) is illustrated by the folassignment o session of the State legislature. The pro-

lowing example: (c) Estate tax treatment for estates ofram, as in effect on August 20, 1996,
Example. In Year 1, when the annual exclusiondecedents dying after August 20, 199&hall be treated as a QSTP with respect to
under section 2503(b) is $10,000, P makes a contigng pefore June 9, 199The gross estate contributions (and earnings allocable
Eﬁitl'g'ncolf ieg,é)é)t(s) Lonje?ss’;';;grggg(g‘zg;g (:(f) Z§9f a decedent dying after August 20thereto) pursuant to contracts entered into
count for the gift ratably over a five year period be1996, and before June 9, 1997, includesnder the program. This relief is avail-
ginning with the calendar year of contribution. P idhe value of any interest in any QSTRable for contributions (and earnings allo-
treated as making an excludible gift of $10,000 iwhich is attributable to contributionscable thereto) made before, and the con-
each of Years 1 through 5 and a taxable gift ofyade by the decedent to such program dracts entered into before, the first date on
zi’?{?g?r:s rzzgés't O'%ﬁ%g’&”gi:;ﬂ:sag:uﬂ ;ﬁg‘:gfehalf of a designated beneficiary. which the program becomes a QSTP. The
contribution for the benefit of C in the amount of (d) Estate tax treatment for estates oprovisions of the program, as in effect on

$8,000. P is treated as making an excludible gift dlecedents dying after June 8, 199() August 20, 1996, shall apply in lieu of
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section 529(b) with respect to such contrijeopardizing its tax exempt status even ihto before August 20, 1996, the rules re-
butions and earnings. A program shall bmaintaining the agreements is contrary tgarding a change in beneficiary, including
treated as meeting the transition rule if isection 529(b) provided that the QSTRhe rollover rule in §1.529-3(a) and the
conforms to the requirements of sectioomperates in accordance with the restrigyift tax rule in §1.529-5(b)(3), shall be

529, §81.529-1 through 1.529-5 and thisons contained in this paragraph (d)applied by treating any transferee benefi-
section, by the date this document is puliHowever, distributions made by theciary permitted under the terms of the ac-
lished as final regulations in theederal QSTP, regardless of the terms of angount or contract as a member of the fam-
Register. agreement executed before August 2@y of the transferor beneficiary.

(c) Retroactive effectNo income tax 1996, are subject to tax according to the (4) Eligible educational institution.In
liability will be asserted against a QSTRules of 81.529-3 and subject to the rethe case of an account opened or contract
for any period before the program meetporting requirements of §1.529-4. entered into before August 20, 1996, an
the requirements of section 529, 881.529— (2) Interest in program pledged as se<ligible educational institution is an edu-
1 through 1.529-5 and this section, if theurity for a loan. An interest in the pro- cational institution in which the benefi-
program qualifies for the transition reliefgram, or a portion of an interest in theciary may enroll under the terms of the
described in paragraph (b) of this sectionprogram, may be used as security for account or contract.

(d) Contracts entered into and ac-loan if the contract giving rise to the inter- Michael P. Dolan,
counts opened before August 20, 1996 est was entered into or account was Deputy Commissioner of
(1) In general. A QSTP may continue to opened prior to August 20, 1996 and the Internal Revenue.

maintain agreements in connection wittagreement permitted such a pledge. ted b the Office of th deral )
contracts entered into and accounts (3) Member of the family.In the case (AFulgust e ot the Zideﬁubﬁsehg;?eig the
opened before August 20, 1996, withoubf an account opened or a contract enter@due of the Federal Register for 63 F.R. 45019)
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Definition of Terms

Revenue rulings and revenue procedurgsdies to both A and B, the prior ruling isnew ruling does more than restate the
(hereinafter referred to as “rulings”) that modified because it corrects a publishedubstance of a prior ruling, a combination
have an effect on previous rulings use thgosition. (Compare wittamplifiedand of terms is used. For exampimodified
following defined terms to describe theclarified, above). and supersedediescribes a situation
effect: Obsoleteddescribes a previously pub-where the substance of a previously pub-
Amplified describes a situation wherelished ruling that is not considered deterished ruling is being changed in part and
no change is being made in a prior pubminative with respect to future transacis continued without change in part and it
lished position, but the prior position istions. This term is most commonly useds desired to restate the valid portion of
being extended to apply to a variation oin a ruling that lists previously publishedthe previously published ruling in a new
the fact situation set forth therein. Thustulings that are obsoleted because afiling that is self contained. In this case
if an earlier ruling held that a principlechanges in law or regulations. A rulingthe previously published ruling is first
applied to A, and the new ruling holdsmay also be obsoleted because the sulmodified and then, as modified, is super-
that the same principle also applies to Bstance has been included in regulatiorseded.
the earlier ruling is amplified. (Comparesubsequently adopted. Supplementeds used in situations in
with modified below). Revokedlescribes situations where thavhich a list, such as a list of the names of
Clarified is used in those instancegosition in the previously published rul-countries, is published in a ruling and
where the language in a prior ruling isng is not correct and the correct positiothat list is expanded by adding further
being made clear because the languagebeing stated in the new ruling. names in subsequent rulings. After the
has caused, or may cause, some confu-Supersededescribes a situation whereoriginal ruling has been supplemented
sion. It is not used where a position in éhe new ruling does nothing more tharseveral times, a new ruling may be pub-
prior ruling is being changed. restate the substance and situation oflashed that includes the list in the original
Distinguisheddescribes a situation previously published ruling (or rulings).ruling and the additions, and supersedes
where a ruling mentions a previouslyThus, the term is used to republish undel prior rulings in the series.
published ruling and points out an esserthe 1986 Code and regulations the same Suspendeds used in rare situations to
tial difference between them. position published under the 1939 Codshow that the previous published rulings
Modified is used where the substancand regulations. The term is also usewill not be applied pending some future
of a previously published position iswhen it is desired to republish in a singleaction such as the issuance of new or
being changed. Thus, if a prior rulingruling a series of situations, names, etcamended regulations, the outcome of
held that a principle applied to A but notthat were previously published over a pecases in litigation, or the outcome of a
to B, and the new ruling holds that it apfiod of time in separate rulings. If theService study.

o H E.O—Executive Order. PHC—Personal Holding Company.
Abbreviations 9 wompany

ER—Employer. PO—Possession of the U.S.

The following abbreviations in current use and for£R|SA—Employee Retirement Income Security Act.PR—Partner.
merly used will appear in material published in the

Bulletin. EX—Executor. PRS—Partnership.

o F—Fiduciary. PTE—Prohibited Transaction Exemption.
A—Indmdugl. FC—Foreign Country. Pub. L—Public Law.
Acq.—A(?qwescence. FICA—Federal Insurance Contribution Act. REIT—Real Estate Investment Trust.
B—Inleldu.a.I. FISG—Foreign International Sales Company. Rev. Proc—Revenue Procedure.
EE:I;Z:iTIc'ary' FPH—Foreign Per'sonal Holding Company. Rev. Rul:—Bevenue Ruling.
B.T.A—Board of Tax Appeals. F.R—Federal Register. S—Subsidiary.

C—individual. FUTA—Federal Unemployment Tax Act. S.P.R—Statements of Procedral Rules.
C.B—Cumulative Bulletin. FX—Foreign Corporation. Stat—Statutes at Large.

CFR—Code of Federal Regulations. G.C.M—Chief Counsel's Memorandum. T—Target Corporation.

Cl—City. GE—Grantee. T.C—Tax Court.

COOR—Cooperative. GP—General Partner. T.D—Treasury Decision.
Ct.D—Court Decision. GR—Grantor. TFE—Transferee.

CY—County. IC—Insurance Company. TFR—Transferor.

D—Decedent. |.R.B—Internal Revenue Bulletin. T.I.R—Technical Information Release.
DC—Dummy Corporation. LE—Lessee. TP—Taxpayer.

DE—Donee. LP—Limited Partner. TR—Trust.

Del. Order—Delegation Order. LR—Lessor. TT—Trustee.

DISG—Domestic International Sales Corporation. M—Minor. U.S.C—United States Code.
DR—Donor. Nonacg—Nonacquiescence. X—Corporation.

E—Estate. O—Organization. Y—Corporation.

EE—Employee. P—Parent Corporation. Z—Corporation.
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